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I HAVE added in this edition three new 
cafes, which the learned author intended to 
infert in the iirft edition, and had caufed to be 
tranfcribcd for that purpofe. Two of them are 
the cafes of Join Midwinter and Richard Sims 
on the ftatute ^ Geo. J. c. 22, and of John BeU 
on the ilatute 8 and 9 ^« III« c. 26, and the 
third is an anonymous cafe on the ftatute 9 ^ 
10 fy. III. r. 41. In the two former cafes he 
difiered from nioft of the judges, and they were 
omitted by him in confequence of the advice of 
friends, • 

The cafe of Midwinter and Sims is of great 
importance and very extenfive influence i and 
as it is imperfedJy flated in the cafe of Rex v^ 
John Royce ia B. R. 1767, reported in 4 Bur^ 
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PRfiFACE TO THE 

row 2073 — 2086, I think it right to take this 

opportunity of communicating it to the world. 

The queftion in that cafe was. Whether Sims, 

who was prefent aiding and abetting Midw'mter 

in killing a marc of the profecutor, was outod 

of the benefit of clergy by the ftatute ()Geo. L 

r* 22, by which it is enadcd, ** That if any per- 

fbn or perfons (hall unlawfully and malicioufly 

kill, maim or wound any cattle, every perfon fo 

o£Fending, being thereof lawfully convided, fhall 

be adjudged guilty of felony, and fhall fufFer 

death, as in cafes of felony, without benefit of 

clergy/* Mr. Juftice Fojler thought, that Sims 

was a felon, and a principal felon, but that, as 

aiders and abettors are not named, nor defcribed 

in the ftatute, and the law requires flatutcs fo 

penal to be conftrued literally and ftriclly^ he 

was not excluded from the benefit of clergy. 

The other judges thought him to be excluded ; 

and Ibme later judges have agreed with them : 

but the argument of Mr. Juftice Fojier^ whom 

Sir William Biackjii^ne ♦ juftly ftiles a very great 

nafter of the crown -law, and who, as Lord 

Chicf-Juftice De Grey f- upon an important 

occafion faid, may be truly called the Magna 

Cbarta of liberty of perfons as well as fortunes, 

amounts, in my opinion, to a demonftration. 



• See Comment. IV. chap. i. p. 2. 
t See J Wdfon 203, 
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THIRD E.I> I^TJO I^.. 

that all thofe learned judges have miilajcci> the 
law. Sims might deferve as feverc a punilhment 
^s Midwinter', but no punishment which is not aa- 
thorized by law ought to be infli(fted on any man, 
and the point is^ Whether the law in this cafe hath 
provided the fame punifhment for both* Mr. 
Juflicc Black/lone *, it is material here to ohfervc, 
adopts the diftindtions which Mr. Jufticc Fofier 
endeavours to eftabliflv ^nd he lays down thefe 
rules i " That when the benefit of clergy is 
taken away from the (^ffence^ (as in cafe of 
murder, buggery, robbery, rape and burglary,) 
a principal in the fecond degree, aiding and 
abetting the crime, is as well excluded from his 
clergy as he that is principal in the firft degree : 
but that where it is only talcen away from the 
per/on committing the offence, (as in the. cafe of 
ftabbing, or committing larcuiy in a dwelling- 
houfe, or. privately from the perfon,)^ his aida^ 
and abettors are not excluded ; through the 

TENDERNESS OF THE, LAW, WHICH HATH 
DETERMINED,THAT SUCH STATUTES SpALJL 

BE TAKEN LITERALLY +•'* . . 

-' ■ • .. ' 

In the a^pove-mentioned cafe of Rpyce^ who 

was indifted with others on the llatute i Geo. V 

Jl. 2. r. 5 c for beginning to dcmolifh and pull 

down a dwelling-houfe, 1 have not the leaft 



• Comment. IV. chap. aS. % 3. ' 
f 1 H(Jf P. C. 519. F^tr 356. 
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doubt but that the court rightly determined, 
diat although he only joined with, and encou- 
raged and abetted other perfons in beginning to 
demolifh and pull down .the dwelling- houfe, yet 
that he was guilty of a capital offence ; for the 
fourth feftion of the ftatute enafts, " That if any 
perfons unlawfully, riotoufly and tumultuoufly 
aflembled together, to the difhirbance of the 
publick peace, ftiall unlawfully and with force 
demolifh or pull down, or begin to demolifh or 

pull down any dwelling-houfe , every 

fuch demolifhing or pulling down, or beginning 
to demolifh or pull down, fhall be adjudged fe- 
lony without benefit of clergy, and the offen- 
D£R8 THEREIN fhall be adjudged felons, and 
fhall fuffer death, is in cafe of felony, without 
benefit of clergy/* The words of this flatute are, 
in the form and manner of exprefiion, remark- 
p. 358, ably fimilar to the words in the flatute 25 
H. VIII. c. 6. againfl buggery, and exclude from 
the benefit of clergy, as manifeflly as that fla- 
tute, perfons prefent aiding and abetting. 

I am forry, that I cannot entertain fb favour- 
able an opinion of the cafe of 7Jbe Coal-heavers^ 
which is inferted in Mr. Leach's Cafes in Crown - 
Law, p. 61 — 63. Seven men were indided on 
the flatute 9 Geo. I. c. 22, being the fame flatute 
on which Midwinter and Sims were indicted, for 
fhooting at John Green in his dwelling-houfe, 
and were tried at the Old Bailey in 1 768. Three 
4 erf 
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of them were proved to have been prefcnt when 
the others fired, but they had not been feen to 
ufe any fire-arms themfelves. The jury found' 
them all guilty, and the judges *, on a refer- 
ence to them, determined, that the offence of 
all was capital; and they were all executed. 
Thfc words of the ftatute are, '* If any peribn 
or perfons fhall wilfully and malicioufly fhoot at 
any perfbn in any dwelling-houfe, or other place, 
every perfbn fo offending, being thereof lawfully 
convifted, fhall be adjudged guilty of felony^ 
and ihall fuffer death, as in cafes of felony, with- 
out benefit of clergy/' This cafe is exadlly 
fimilar to the cafe of Midwinter and Sims ; and 
if Mr. Juftice Fojier^ opinion in that cafe 
be well founded, namely, that the benefit of 
clergy is taken away only from perfons oQutdhf 
committing the ofFencCr it follows ncceffarily^ 
that three of thofe men fuffered a more fevere 
punifhment than the law authorizeth. 

The reader will -perceive, that many of the 
rcafons and authorities on which the-^ author 
relies are woven into his Difcourfe on Acc6m-« 
plices, and will excufe the" repetition, as great 
injury would be done to the argument by omit- 
ting the parts infeited in that Difcourfe, 



• Sir A&tiiar/ F^ttr and Sir WiUium BkKifiom were not judges 
at this time. The former died JVav. 7« 1763, and the latter wai 
made a jodge in 1 770. 
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The fecond cafe added in this edition is the 
cafe oijobn Bell, who was tried at the Old Bai^ 
kym 1753, on an indidlment for high treafon 
grounded on the ftatute S & g fT. IIL c. 26^ 
for having in his cuftody a prefs for coinage 
without any lawful authority or fufficient excufe, 
and was convifted. On a reference to the judgts 
two queftions were made, on the firft of which 
LfOrd Chief-Juftice Ryder differed from Mr. 
Juflice Fofier and the other judges, and on the 
fecond he and Mr. Juflice Fofier concurred in 
opinion againfl the others. This cafe was omit- 
ted by the advice of Lord Hardwic^e ; and in 
the margin of the copy intended for the printer 
the author hath written this note : " I am fatif- 
fied, that the chief-juflice upon the firfl quef- 
tion, and the other judges upon the fecond, 
were totally miftaken. A great man formerly 
of the profeflion, by whofe advice the cafe is 
omitted, told me, that he hath no doubt upon 
either of the queflions. I believe, that his ad- 
vice proceeded from a regard to the judges, or 
frpm his fear of eflablifhing a bad precedent by 
^e authority of great names, though he did not 
explain himfelf fully upon that head." The 
cafe is fhortly mentioned by Lord Mansfield in 
I Burrow 1 54. ** In indiftments, faith he, upon 
8, 9 fF. in. c. 26. for having a coining-prefs, 
every thing which fhews, that the defendant had 
pp authority mufl be negatively fet out : ^nd f6 

it 
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it was done in the indidtment oiBell, which was 
lately argued before all the judges." I have no 
recolledtion, that the opinions of the judges in 
this cafe are reported in any book : and there- 
fore as the points are of real importance^ and it 
is ftill poilible, that a lefs accurate account may 
be publiflied^ and efpecially as I received direc- 
tions from the author about publiihing it at a 
proper time^ I am unwilling to omit the prefent 
opportunity of doing it. 

The laft of the new cafes is an anonymous one 
of a woman, who was indidled on the ftatute 
J & % JF. III. r. 41. for having in her cuftody 
divers pieces of canvas marked, with the King's 
mark, fhe not being a perfon employed to make 
canvas for the King's ufe. This cafe hath fome 
connexion with BelPs, and was omitted in con- 
fequence of the omiflion of that cafe. It is of 
fome importance, and ought now to accompany 
the cafe oiBelL 
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IH O P E, that this edition of Sir Michael 
Fojiers Report, and Difcourfes on the 
Crown-Law, will be found to be very corxtQi. 
I have ufed great diligence for that purpofe; 
and have been confiderably. aflifted by the 
printed copy which the learned author ufed» 
and which he hath very carefully corrcded. 
His corrections indeed relate principally to the 
pun(ftuation, and to flight inaccuracies in the 
ftile ; but thefe matters deferve to be regarded 
in fo valuable a work. In pages 295 and 363 
the reader will find fome few words inclofed 
between hooks, which were added by the au- 
thor. Some additional notes and references I 
have made in the margin, which will, I hope, 
be found to be an improvement to the work. 
However, that no injury may thereby be done 

to 
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to the author, the additions are conftantly dif-- 
tinguifhed as fuch, unlefs they are merely de- 
figned to complete references which were be- 
fore made. 

It was a defedt in the former edition of the 
argument in defence of the praftice of prcffing 
mariners for the publick fervice, that moft of 
the precedents cited from Rymers Foedera were 
cited only by the years of the refpeclive Kings, 
and not, as they oug^t alfo to have been, by the 
pages of the refpedtive volumes. This defed: 
is in this edition fupplied, and references are 
alfo made to many authorities in Rymer^ which* 
are omitted by the learned author. In refer- 
ring to Rymer^ I uie, as he did, the fecond edi* 
tion. 

Mr. Barrtngttm, in his Obfcfvations on the 
more ancient ftatutes, p. 335, 336, leems to 
blame the author for not printing, together with 
his argument, the records cited by him from 
Rymer; " as, faith he, an abridgment often 

mijiates or mijleads^ and few will take the 

trouble to examine the original.'* If thofe 
records had remained in the Tower unpublifli- 
ed, fuch a method of proceeding would cer- 
tainly have been very proper ; but as they have 
been long in print, and copies of them are in 
many hands, I fee no neceflity for printing at 
length all the records which it was proper to 
cite : and I believe, that, as in this cafe the 
abridgment was made by a perfon of fo much 

• ^ learning 
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learning and integrity, few readers would be 
tinder any apprehcnlion of finding the records 
miihited in fuch a manner as to miflead. " In 
** the firft order, faith Mr. Barrington, which 
^ is cited, the ' nioft material part perhaps to 
** prove the power of preffing is not ftated." And 
after ftating the abridgment of the oommiffion 
to fVilliam Barret in the 29th of Edw. III., he 
adds, ** That upon examining the original in 
^ Rymer after this follows ; Et ad omnes quos 
^ in hac parte contrarios invenerit feu rebelles 
** capiendum et in prifonis no/iris mandpandum^ 
" in eifdem moratiiros quoufque de eifdem aliter 
** dnxerimus demandandum," This is certainly 
a material part of the commijflion : but I cannot 
agree witK this Gentleman in thinking, that it 
is the moft material part to prove the power of 
preffing ; for if the commiffion had been origi- 
nally drawn without thefe words, it would have 
been almoft as ftrong a proof of the point for 
which it was cited, that is, the ufage. How» 
ever it is a circumftance proper to be known j 
and I can add, that the like power is given by 
many other oommiflkms in Rymer. 

Mr. Barrington hath made objections to fome 
other paiTages in this very learned and accurate 
work ; and as they appear to me not to be well 
founded^ I think it right to take this oppor- 
tunity of making fome remarks upon them. 
I will take them in the order in which they lye 
in the fourth edition of his book. 

U 
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In p* 32. Note (k) he is pleafed to fey, 

** That it feems to be a very extraordinary con- 

" ftru<aion of the ftatute of William III, which 

" is rather inifinuated than contended for by Mn 

5eDifc.i.c.3. « Juftice Foficr in his Treatife on Treafon, that 

the Spiritual Lords need not be fummoned 
under the words, jill who have a right to Jit 
and vote in Parliament ; which I apprehend, 
faith he, to have meant only the making it 
unnecefTary to fummon Peers who were mi- 
nors or profeffed papifts." If Mr. Juftice 
Fofier had contended or infinuated, that the 
Spiritual Lords are not included under the 
words, " All who have a right to fit and vote 
" in Parliament," he would deferve Mr. Bar^ 
ringtonU cenfure : but it happens, that he hath 
neither contended for nor infinuated any fuch 
thing I for Mr. Barrington^ by omitting in one 
part of his note, and changing in another, a 
word which hath great influence in the con^ 
ftrudion of the ftatute, and by his total filence 
in refpedl to the provilbe hereafter cited, hath 
been guilty, in a remarkable manner, of mi8« 
T A TING; but whether his defign in fo doipg 
was to MISLEAD, 1 Icavc to the judgment of 
others. The ftatute doth not diredt, as he aflcrts> 
all the Lords to be fummoned, but all the 
Peers, who have a right to fit and vote in 
Parliament; and Mr. Juftice Fojier thoughtu 
that the Spiritual Lords are not included under 

this 
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diis defcriptiony being of opinion that they are ^^^^^25. 
not Peers, though they are Lords (^ Parliament. «• ^9* 
He likewiie thought, that as the Lords Kilmar-- 
nacif Cromartie and Balmerino twerc tried in the 
court of the Lord the King in Parliament, and 
not in the court of the Lord High^Steward ; 
and as the ftatute of 7 W. IIL c. 3. yi 12. pro- 
vides, '* That neither that z£i^ nor any thing 
^ therein contained fhall any way extend, or be 
** conftrued to extend to any impeachment, or 
^^OTHBR 'Proceedings in Parliament 
^ IN ANY Kind whatsoever,'" it was as 
unneceffiuy to fummon die Peers as the Spiri- 
tual Lords.* This opinion he hath ftrongly in* 
timafed, not only in the paflage to whidi Mr. 
Barrmgton itfers, but alio in his report of Lord 
F?r«r/^ cafe, p. 148 — 150: and I believe, 
that all who will carefully examine the fubjedt 
will be convinced, that, in point of law, thofe 
Lords were no more intitled to the benefit of 
the ifatute of K. Williamy than Lord Lovaf^ 
^o was tried upon an impeachment, was. 

When Mr. Barring ton fliall have rc-confi- 
dered the fubjed, Mr. Jufticc Foyer's conftnic- 
tion of the ibatute will not perhaps appear ex- 
tmordinary to him : perhaps indeed it may ap- 
pear to him more extraordinary, that a very 
different conftmdtion was put upon it by the 
three learned judges (Sir William Lee^ Sir John 
WUks and Sir I'bomas Parker J who attended 

the 
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See the Pro- the Committee of the Houfe of Lords in the cafe 
printrp!v«- of Lord Kilmarnock znd others. 

In p. 56* note (d) having mentioned Egan 
and Salmon, who on the 8th oi March 1756 flood 
in the pillory, Mr. Barrington obferves, " That 
^ the ofience of thefe criminals was undoubt- 
" edly of the moft atrocious nature ; nor do I 
" fee, faith he, why they might not have been 
indided for murder, not with flanding Mr. Juf- 
tice Fcfter hath in his Reports, p. 132, inti- 
** mated his opinion, that fuch an indidtment 
would not lye, and chiefly becaufe there is no 
fuch precedent." As to this obfervation, I 
have only to remark, that Mr. Juflice Fofter's 
opinion in relation to Macdaniel, Berry and 
"Jones J (for Mr. Barrington miflakes in fuppof- 
ing, that there was any foundation for indiding 
Figan and Salmon of murder,) is flrongly fup- 
ported by Sir Edward Coke, who informs us 
(3 Injl. 48.), That to procure the death of an 
innocent perfon by giving &lfe evidence againft 
him was not holden for murder in his time. 

In p. 487. Mr^ Barrington arraigns the deci- 
iion in the cafe of John Howard, which i^ re- 
ported by Mr.^ Juflice F(^er in p. 'j^, /S^ 
Howard was indidted at the Old Baiky 00 the 
(hitute of 10 Gf II- W. III. c^ 23. for privately 
flealing goods in a warehoufc. . The, judges. pre* 
fent were of opioioo, that by the word imarebwfa 
in tjie flatute are meant, not mere repofitories 

3 fo^ 
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for goods, but fuch places where merchants arid 
other traders keep their goods for fale iii the na- 
ture of {hops, and whither cuftomeri go to view 
them* But it feems to Mr. Barrmgtdn, " That 
" diftant warehoufes were thofe which werd 
particularly intended to be protected by the 
ibatute, as the ftatute 3 ff^. III. c. 9. exprefsly 
" extended to fhops or warehoufes adjoining 
" to dwelling-houfes." The force of this argu- 
ment I take to confift in thisj that unlefs diflant 
warehoufes are confidered as intended by the fta^ 
tute of the loth and nth of K, tVi//iam, thi^ 
flatute hath no efied:, as the former Aatute pro- 
vides for warehoufes adjoining to dwelling-houfes. 
But this is far from being the cafe; for the 
ftatute of 10 0* II ff^. III. takes away the 
benefit of clergy from a perfbn privately ftealing 
in a warehoufc to the value of 5 j, whereas the 
former ftatute had taken away clergy only in 
the cafe of breaking the warehoufe and ftealing 
therein to that value. And a flrong argument, 
in confirmation of the opinion of the judges in 
Howard's cafe, may be drawn from the preamble 
of the fbttute on whi(;h he was indidted. It reb- 
ates, that the crime of ftealing goods privately 
out q{ Jbops and warehoufes^ commonly called 
SHOPLIFTING, was of late years much incrcafed ; 
and 60m this manner of expreflion it fcems to 
follow clearly, that the warehoufes intended by 

a the 
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the a& are (uch, and hch oolj^ as are ufed in 
the nature of ihops. 

I come DOW to 2VIr. BsrrimgicHS h£t objec- 
tion. Having in p. 524 cited the 1 3th fe^on 
of the ftatute of 1 Edw. Vh c. 1 2, by which it 
is enaded. That all wilful killing by poifoning 
— - fhaU be adjudged wilful murder of malice 
prepenfed, he adds, *^ Wliat amid have been the 
«« occaiion of this very extraordinary claufe muft 
^ natundly be afked by every one who reads it. 
r. 0, 69. «« Mr. JuiHce Fofier in his Reports hath taken 

^ notice c^ the difierent opinions c^ Coie, Kefyng 
^* and Ha/t on this part of the law, with none 
f ^ of which he appears to be iatisfied, though it 
fiiould Jean to be doubtful n^'betber bis own 
folution of tbe difficulty may have been more 
happy.** I have carefully conlidered what 
Mr. Barrington hath advanced on this fubjeft, 
and muft (ay, that the folution propofed by Mr. 
Juftice Fojier appears to me not only to be more 
happy than thofe propofed by Coke^ Kelyng and 
Holty and by Mr. Barrington ^ but to be a clear 
and fatisfaftory folution of the difficulty. Mr. 
Barrington alks. Whether killing by poifon did 
hot continue a murder by the conunon-law after 
the repeal of the ftatute of f/ir;?ry VIII, which had 
made it high treafbn ? And whether if a mifde- 
meanour be made a felony by a flatute, which is 
afterwards repealed, it doth not continue a mif- 
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-demeanour as before ? The anfwcrs which Mr. 
Barrington would give to thefc queflions are, I 
doubt not, the true anfwers. But the great 
queftion remains ; Whether, after the repeal of 
the ftatute oi Henry VIII, killing by poifon would 
have been oufted of clergy, if no cxprefs provi- 
iion had been made for that purpoie, the benefit 
of clergy having been taken from murder whila 
killing by poifon was not murder, but high trea- 
fon ? Mr. Jufticc Fojler was of opinion, that it 
would not have been oufted of clergy, and he 
hath fupport^ his opinion in a maij^rly man^ 
ner ; and I conceive, that the judges in. the reign 
of Q^Anne determined upon like grounds, that, 
though by the ftatute of 31 Eliz^ c. 12. accefla- 
ries after the fad: in horiib-ftealing are oufted of 
clergy, yet that a perfon knowingly receiving a 
ftolen horle, who by fubfequent ftatutes is made 
an • accefiary after the fad:, is not oufted, fuch 
receiver not being an acceffary in the time of 
Q^Elizabethy and the benefit of clergy not being 
taken from him by the ftatutes which make him 
an acceffary. See Difc. III. c. 3./ 5. 

Having made thefe fliort remarks on Mr. 
Barringtori^ unmerited refle<Slions, I will add, 
that I with, as the learned author wifhed, that 
every miftake in his book may be difcovered : 
and I will conclude this preface with pointing 
out a miftake, which he would certainly have 
corre^^d, if it had been obferved before his 

a % death. 
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death. In his laft Difcourfc p. 397, he rcprc- 
fents Sir Matthew Hale as fuppofing, that Sir 
Ralph Grey was puniftied in the time of £^- 
"ward IV. for treafons committed againft Henry 
VI. in aid of Edward. But Sir Matthew Hale 
doth not make this fuppofition. His fuppoii- 
tbn is, that Sir Ralph was punifhed in the time 
oi Edward as well for treafons committed againft 
Henry as againft Edward i but not that the trea- 
fons againft Henry were committed in aid of 
Edward. 

This muft be admitted to be a miftake ; but 
It ought, at the fame time, to be obferved, that 
it is a miftake of no confequence to the argu^ 
ment ; it amounting to no more than this, that 
Sir Matthew Hale is not guilty of a miftake, 
which Sir Michael Fofter hath imputed to him. 



M. D O D S O N. 



Cl^orJ^t Inn, 
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INOW fubmit to puHick cciifure a report of 
a few Crown Cafes, which, for the moft 
part, have fallen within my own obfervation, 
and in which I have taken fome (hare. What 
other notes I have taken merely for my own ufc 
are too crude and imperfed: to admit of a pub- 
lication ; and as I have neither leifure nor incli« 
nation to rcvife them, they will never fee the 
light. 

I have in this Report taken a larger fcope, 
and entered more fiilly into the ftate of many 
of the cafes and the reafoning on them, than 
moft of my contemporaries have done ; and this 
hath (bmetunes drawn me into a greater length 
than they have allowed to themfelves. Brevity 
I have endeavoured to confult, as far as my fub« 
jcd will admit of it : but the afFedlation of bre- 
vity at the expence of per{picuity can anfwer no 
VftluafaJe purpofe. 

a 3 Learned 
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Learned men who have employed their time 
in tranfmitting to pofterity with accuracy, pre-p 
cifion and true judgment a hiftory of cafes of 
weight and difficulty falling within their own 
experience, have been real benefoftors to the 
publick ; and their rhtfhory is and ever will be 
treated with due eftcem : but many of the hafty, 
indi^efted things called Reports of Adjudged Cafes ^ 
not deferving the name of tolerable abridgments ^ 
ftufFed, as they frequently are, with the obiten 
opinions of judges upon the breaking of a cafe, 
which probably never proceeded beyond one 

flight argument, thefe things and others 

of the like kind, mere fragments of learn- 
ing, the rummage of dead men's papers, or the 
firil eflays of young authors, have been the bane 
and fcandal of the law confidered as a fcience 
founded on principle. They burden the memory, 
or poffibly may fwell the common-place j but 
not entering with due preciiion into the merits 
of the queftion, they leave the judgment unin- 
formed> and furnifh materials for endlefs alter-* 
cation* They are, if I may be allowed the ex- 
preffion, the ignes fatui of the profefiion ; they 
always bewilder the reader and frequently mif- 
lead liim. 

I have in a few inftances taken the liberty c£ 
fiibjoining to the report of the cafe fome ob-r 
fervations of my own by way of proof or illuf- 
^ration, and fometimes of cenfurc. I niake no 

apology 
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apology for this freedom. I wiiii the abkft 
of our reporters had more frequently taken the 
fame. 

In reporting the arguments of counfel or the 
opinion of the judges, I have not fcrupuloufly fol- 
lowed the ftile and method of the fpeaker. I hope 
however the reader will do me the juftice to be* 
lieve, that the fubftance of what was delivered 
is faithfully Reported, but for the moft part in 
my own words. Every defeft therefore in point 
of method or expreflion, which the reader will 
meet with, I alone am anfwerable for ; though 
I flatter myfelf the learned gentlemen whofe fen- 
timents I have delivered in my own flile and 
method will not often find themfelves or their 
charaAers greatly wronged in that refpeft. 

The difcourfes which follow the report were, 
for the mofl part, written fome years ago at* dif- 
ferent times ; as leifure ferved or inclination led 
me in the choice of my fubjeft. 

I never intended to travel through a regu- 
lar fyflem of the crown-law. It is a journey 
not to be undertaken by any man in a publick 
employ, and already far advanced in years. I 
am therefore content to make myfelf account- 
able for a few plain difcourfes upon fome of the 
more interefling branches of that part of the 
law, and of the mofl general concernment : I 
mean fuch parts of the flatute of treafons as 
J have confidcred, many I have purpofcly 

a 4 omittedj 
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omitted, ^nd the do<3:rine of homicide in all it> 
branches* 

If what I have offered upon thefe fubjefts 
may fervc to remind gentlemen of rank and 
pharafter in the profeffion, of what their own 
reading and experience may have fuggefted, and 
at the fame time to lead young gentlemen into 
Zf right method of arranging their ideas, ^nd re- 
(lucing what they read or hear to the well-known 
principles of law and found policy, my end, as 
far as regards the profeflion, will be anfwered. 

But I confefs my viev^s were carried fome- 
thing farther. 

The learning touching thefp fubjeds is a 
matter of great and univerfal concernment. It 
merits, for reafons too obvious to be enlarged 
on, the attention of every man living. For no 
rank, no elevation in life, and, let me add, no 
ponduift, how circqmfpedl foever, ought to tempt 
a reafonable man to conclude, that thefe inqui- 
ries do not, nor ppflibly can, concern him. A 
moment's cool refledion on the utter inftabir 
Kty of human affairs, and the numberlefs un- 
forefcen events which a day may bring forth, 
will be fufficient to guard any man, confbious of 
Jiis own infirmities, againft a delufion of this 
kind. Thofe therefore whofe birth or fortunes 
have happily placed them above the ftudy of the 
law, as a profejjion^ will not be offended if I pre- 
fume, that difcourfes on thefe fubjeds, in prefer 

rencc 
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rence to every other branch of the law, demand 
tbeir attention. 

I have, in the profecution of thefe fubjefts, 
endeavoured rather to ground myfelf upon priil- 
ciples of law and found policy than on the bare 
authority of former writers ; who will frequent- 
ly be found contradidting each other, and fome^ 
times tbemfehes. 

I have endeavoured likewife to clear up a few 
points which have long lain under fome obfcu- 
rity ; and where I differ from authors whofe 
merit I acknowledge, and whofe memory I 
highly value, I always do it with diffidence ; 
and never without offering my reafons, which 
are fubmitted to the judgment of the learned. 

The MSS. cited in the following papers, I 
am f^tifified, are genuine. Copies of them are 
in many han^s : and I doubt not the citations 
will appear to have been faithfully made. If 
the freedom 1 have* taken with them needeth 
any apology, they have been of confiderable fer- 
vice to me; they have given me light upon 
many points, which the printed reports do not 
afford ; and they are the remains of gentle- 
men eminent in the profeffion. For thefe 
reafons I was unwilling they fhould be wholly 
lofl to the publick. 

If Chief-Juftice Hales health or leifure in 
the decline of his years had permitted him to re- 
vise his Hiflory of the Pleas of the Crown, and 

6 to 
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to render it as correct as his great abilities wo! 
have enabled him ; or perhaps had that va 
able work been publifhed as conecSly as he 1 
it, I mean from the tranicript ccMrefted a 
improved in great meafure with his own ha 
(the whole probably under his diredion, c 
tainly found among his papers after his deatl 
in either of thefe cafes every attempt dE t 
kind might have been judged altogether no 
lefs. 

seetheeditoc^ But the correfted cc^y, which, the edi 

tells us, was bound up in Jroen fttuil foRo vohsn 
was TOTALLY laid alide, and the work pi 
liihed from what he calls the author's origi 
MS, comprized in one thick folio vohune ; 
other words, from his Jbui draught. The r 
ions given by the editor for this procedure 
too weak to merit a ferious anfwcr. An ani^ 
however is ready if it be thought neceflary. 

At the time of the learned author's de; 
when matters were frefh in memory, and w! 
the perfbns befl-acquainted with his MSS. m 
living, the tranfcript was certainly confiderec 
the genuine MS. Bifhop Burnet^ who doD 

life of Hale, \^{^ had his information from thofc who b 

knew, hath placed the /even volumes in a ca 
logue of the author's MSS. publiihed very fl 
after his death, without the leaft mention of 
thick folio volume^ which having been tranfa 
ed, and the tranicript corrected, was proba 

2 
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hid afidet as foul draughts after tranfcription 
commonly are, unlefs they are deftroyed : which 
perhaps may be the better way ; for an author 
muft have lefs fenfihility under publick cenfure 
than wife and good men generally have, who 
can be content ^^ to be fent to his account with 
^^ all his imperfedtions on his head/' 

I hope thefe fhort obiervations on the un« 
kind treatment which the learned judge hath 
met with from his publifher may ferve as my 
own apology for the prefent publication. 

I. intend it like wife as fome apology for that 
truly valuable man : for if the reader hath ob-^ 
(erved any miflakes, inconfiflrencies or needlefs 
repetitions in the Jummary or hiftory^ he will do 
tl^ learned audior the juitice to remember, that 
in the outlines of a work of fuch extent and 
variety ibme inaccuracies of this kind are almoft 
unavoidable. Thefe common candour will ex- 
cufe, £nce the author's lajl thoughts upon the 
JuhjfSi have been suppressed : and one may 
venture to iky * for him, now he cannot fpeak 
for himielf, that the fummary^ a colle6tion of 
extra^ haftily put together at different times, 
and in the hurry of a publick employ ; mere 
hints for private ufe, though thrown into fome 
method, and, for the moft part, placed under 
proper heads,- (as his colledlions upon every fub- 
jeft generally were,) was never intended for the 
prefs oor fitted for it ; and that the hiflory itfelf 

was 
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was not intended by him for publick view in 
the drefs in which it now appcareth. 

The obfervations on certain paflagcs in Lord 
Chief-Juftice Hale\ works have long lain by 
me, and poffibly in the opinion of fome of my 
readers come out fbmewhat unfeafonably at this 
jundture. The caufe of the pretender fcems 
now to be abfoliitely given up. I hope in God 
it is fo. But whether the root of bitternefs, 
the principles which gave birth and growth and 
ftrength to it, and have been twice within our 
memory made a pretence for rebellion at feafbns 
very critical^ — ^whether thofe principles be to- 
tally eradicated I know not. Thefe I encoun- 
ter in that difcourfe by (hewing, that certain 
hiftorical ^dts, which the learned judge hath 
appealed to in fupport of them, either have no 
foundation in truth ; or, were they true, do not 
warrant the conclufions drawn from them. 

The paflages I animadvert upon have been 
, cited with an uncommon degree of triumph, 
by thofe who, to fay no worfe of them, from the 
viidtates of a mifguided confcience, have treated 
the revolution and prefent eftablifliment as 
founded in ufurpation and rebellion ; and they 
are in every ft indent's hand. Why" therefore may 
not a good fubjedl, be it in feafott or out of fea- 
fon, caution the younger part of the profeffion 
againft the prejudices which the name of Lord 
Chicf-Juftice Hale^ a name ever honoured and 

eftcemed, 
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efteemed, may otherwife beget in thein ? I, 
for my part, make no apology for the freedom 
I have taken with the fentiments of an author, 
whofe memory I can love and honour without 
adopting any of his miflakes upon the fubjed: of 
government. 

It cannot be denied, and I fee no reafon for 
making a fccret of it, that the learned judge 
hath in his writings paid no regard to the prin- 
ciples upon whkh the revolution and prefent 
happy eftablifhment are founded. The pre- 
vailing opinions of the times in which he re- 
ceived his firft impreflions might miflead him : 
and it is not to be wondered at, if the detdla- 
ble uie the Parliament-army made of it's fuccefs 
in the civil war did contribute to fix him in the 
prejudices of his early days : for in the compe- 
tition of parties extremes on one fide almod 
univerfally produce their contraries on the 
other; and even honeft minds are not always 
iecured againfl the contagion of party-preju- 
dice. 

But it matters not with us, whether his 
opinion was the effeft of prejudices early enter- 
tained or the refiilt of cool reflexion ; fince the 
opinion of no man, how great or good fbever, 
is or ought to be the fole ftandard of truth. He 
was undoubtedly very great in his profeffion;' 
andy which raifeth even a great character 
infinitely higher in point of real merit and j uil 

efleem. 
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efleemj he was in every relation of life a good 
man; though the re^tude of his intentions, 
while under the ftrong bias of early prejudices, 
might fometimcs betray him into great mif- 
takes*. 

I hope therefore the young gentlemen of the 
^me honourable profeffion, for whoie fervice 
thofe obfervations are principally intended, will 
take the writings of the learned judge into their 
hands, not barely with a juft opinion of his 
great merit, but with an honel): refolution to 
exemplify in their own condudb the valuable 
parts of his character. 

And I flatter myfelf, that the leifure of a 
long vacation will not be thought to have been 
utterly mifpent in reviflng and completing that 
difcourfe. It may at leaft &rve to guard young 
and unexperienced minds againil fome impref* 
iions, which a modefl: deference to the opinion 
pf fo great an author may have made upon 
them. 



M. FOSTER. 

i^.27. 1762. 
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• Sfc the Trial of the Witches at St, Edmnds^Bury before him 
in March 166^ 
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N. B. Tie reader is dejired to take notice y that 
moft of thefe papers having been written many 
years agOy and the whole in a manner completed 
before the accejpon of his prefent Majejiy^ when^ 
ever I ufe the words The late King or words of 
the like import y I mean King George the Firji. 
I need not after this caution fay, that by every 
exprejjion intended to denote the King upon the 
throne^ I mean his late Majejly. 

In citing the State Trials, I make ufe of the 
edition of ij^ofor the 6frjl volumes, and that of 
iJZSJ^^ /i6^ jth and Sth. 
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ADVERTISEMENT, 



Publifhed by the Author very foon after the 

firfl Edition came out. 



SINCE the publication of this work I have 
been favoured with the perufal of Lord 
Hales original MS, all written with his own 
hand ; and alfo of the tranfcript bound up in 
feven fmall folio volumes correfted to near the 
middle of the third volume by the author him- 
fclf, as appears by many intelrlineations and 
marginal additions, all likewife of his hand- 



writmg. 



Upon a careful peru£d of thefe MSS^ (a tafk 
I could not, in my prefent circumfhmces, have 
eafily gone through without the afTiflance of a 
young gentleman, who, if I do not greatly flat* 
ter myfelf, will in due time make fomc figure in 
the profefiion,) I am fatisfied, that I was over- 
hafly in faying, as I do in my preface, That the 
corrcSied copy was totally laid qfide^ and the work 

publijked 
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bUbKJhed from the original MS, comprized in om 
thick fdio volume. This miftake, which I am 
heartily ibrry for, I was led into by the editor's 
confufed and inaccurate manner of writing in 
this part of his^ preface. " The reader, he 
* faith, may be affured, that the edition here 
^* offered to the publick is printed faith- 
^ FULLY from the author's original MS, which 
^* confijts of one thick folio volume all in our au- 
'* tbors own hand-writing.'' This led me to 
lay, that the tranfcript was totally laid afide : 
for if the work -w^s faithfully publiftied from the 
original MS, what ufe can the reader fuppofe to 
have been made of the tranfcript ? 

The editor, it is true, fpeaking of the tran- 
fcript a few lines lower doth fay, " This trah- 
" fcript therefore fo far as revifcd and corre<£ted 
** by our author, and no farther, may be deemed 
" the prigina} fini/hed and, perfeded/* If he 
had added, that the correSiions are inferted in 
this, fditiony oi(^r^)^ lufcd V^rde of the like im- 
portV i il^i^jdjwy^ >rBade no fort of doubt of 
it : But thijt ,|ftr a reafon I (hall ^prcfently offer, 
couliwil^r.fi^^ truth. I find, that. all 

the^pafl^e^^^h^^^ are authenticaced by the zvlt- 

^^fx^^fl^^^i^fi^^ ^ition?^. except two^ arc 
infec^iR the^pfint. One o^thefe^ which^ in 
niy 9|^In;Qf\^^ it evident marks of au« 

tl^nt^ity^ is in the firft volume of the tran- 
fcript towards the end, and takes up near eight 

b pages* 
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p,agc$. It turns upon the qucftion. Who is or 
is not a King within the ftatutc of treafons ? 

It is too long to be inferted in this place : 
and as the moft material parts of it have been 
long in print, I ihall fpare myfclf the trouble of 
tranfcribing it. 

Many pafTages which occur in thefc pages 
are indeed inferted in the print, but not in the. 
order in which they are in the tranfcript ; par- 
ticularly that touching the depofal and pre- 
tended refignation of Ed'ivard II, the moft ex- 
ceptionable part of the whole work. But far 
the greatcft part of them are totally onnittcd. 

I forbear to enter farther into a minute and 
critical inquiry toucIiL^.g the authenticity of 
thefc pages, bccaufe I am not \nlling to revive 
a queftion' which hath bn> lain aflecp; and 
which, through a happy change of times and 
circumiUnces, is now become a matter of no 
fort of importance to the publick ; namely, 
what were tlie author's prhate fentiments 
touching certain political quefticns which never 
were, nor in the nature of things ever can be, 
the fubjv>fl cf litigation in Ji'trimsNjlcr-HnlL 

The other pafiige which I have excepted is 

near the beginning of Ae iccond volume of the . 

tranfcript, and mentiv^ns Ihcrtly divers reafoos 

in lupport of the opinion of the majority of 

s«e 1 H&^ ^^'^ 3 adges in the cafe of Mejh:ger and others, 

154. ii> who were u^uktevi of hijh trealbn tw pulling 

down 
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down bawdy-hou£^& ia th^ ^sMe^Gkarhf IL 
This paflage^ though it appears in the author's 
hand- writing and is copied hy the tranfcriber, 
is likewife omitted. 

Before I conclude this advertifemcnt I gladly 
embrace the opportunity it afFords me of doing 
Avne juftice to the memory of the learned au- 
thor* I have at the bottom of page 397 ob* 
ferved, that fome words, placed betweeoi hookff 
in the report of Sir Ralph Grey's cafe front die 
year-book are omitted by him. They arc 
omitted in the print and likewife in the tran- 
icript : but I am fatisiied, that this omiilion was 
not wilfully made or with the leaft intention 
to miflead the reader. The author's known 
charadter fufficiently fecures him againft any 
imputation of that kind. But there is ano- 
ther circumftance which ftrpngly inclines me 
to think, that the omiffion was owing to 
mere inadvertency in the hurry of compofing 
or tranfcribing ; for in a loofe fheet, found 
among the author's papers, undoubtedly of his 
hand - writing, copies whereof are in many 
hands, the cafe of Sir Ralph Grey is cited, and 
the whole paffage as it ftands in the year-book 
is faithfully tranfcribed. Miftakes and omiffions 
of this kind the bed of authors, efpecially in 
long works, are fome times fubjeft to, and 
conunon candour obhgeth us to impute them 
to the true caufe. 

4 N on 
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— — — ^— — — — - Non egopaucis 
Offendar maculisy quas out incuriafudit^ 
Aut bumana parum cavit natura. 



N. B. The original MS. with the Tranfcript 
in 7 volumes will^ for the fatisfa&ion of the curi^ 
ous^ be lodged in the Britifh Mufeum/ir a few 
months. 



VACATION 

AFTER 

TRINITY TERM, 1746. 

DURING the rebellion, which began in Scotland in Preparatoir 

the Summer 1745, an aft paffed impowering his t^^auV^cbclt. 

Majefty to iffue commiffions for trying the rebels in 19Geo.lL 

amy county of the kingdom^ in the fame manner as if the ^' ^* 
trcafbns had been committed in that county^ 

Purfuant to this af^, a Commiffion of oyer and tetTnihef, ahd 
gaol-ddivery, for the county of Surry *^ pafTed the great feal 
about the latter end of Trinity term, tt was direfted to every 
privy- counfellor by name, to all the judges, and to fome pri- 
vate gentlemen, impowering them, or any three of them> 
(quorum urC ^c.) to execute the commiffion. 

The precept was figned by the three chiefs and the three 

icnior judges, and was returnable the 23d 6zy of June 1746; 

which made fifteen days exclufive between the tefte and 
return. 

This was ordered on great deliberation and fearch of pt«« 
cedents. 

On that day moft of the judges met at Serjeants- Inn j and 
from thence proceeded in ofder of feniority to the coUrt-houfe \ 

at Saint Margarets Hill in the borough of Southwark. 

Lord Chief- Juftice Lee gave the charge; and the grand 
jury found bills againft the Earls of Kilmarnock and Cromartie^ 
and the Lord BalmerinD : which bills were foon afterwards re- 
moved bv certiorari into Parliament. 

« 

On die two following days bills of indi<£lment were found 
againft thirty- fix of the principal rebels taken at Carlijlc ; and 
againft one David Morgan^ a barrifter at law, who was taken 
in Staffordjhire. 

The prifoners were then brought to the bar and informed 
fliat bills were found againft them, of which they fliould 

foon have copies; and the court adjourned to that day 

■ — - — ■ 

* Anuchcr cummimon ot che liKe kind ilfucd at Che fame time for Middk* 
ftx i but there were no proceedings on it. 

A fe'nnlght : 
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fe'nnight : and copies of the iadi£lments with the c 
were delivered the fame day to the prifoners after the 
rofe. 

Bydii^ measure the prifoners had copies of dieir uhS0 
five days before their arraignment, exclufive of that day s 
fhe day copies were delivered, and alfo exclufive of the : 
vening Sunday, T^his was done ex majori cauula^ and 
▼our of life, Sunday not being a day on which the pri( 
may be prefumed to be advifing with c6unfel and prepvii 
dieir defence. It was fo done upon die commiffion iri)i< 
the fame Summer in the North } and had been done u] 
|ike commifion in the North after the rebellion of 1715. 
the ftatute doth not require this caution widi regard to St 
nor is it of abfdute neceflity ; though in cafes of life it i 
to ftdlow precedents, if the time will allow of it« 

}xStf |4. Upon the adjournment-day die prifoners were fevend 

ra^ed* Three pleaded guilty. The reft pleaded not g 
and each of them produced an affidavit, to which they 
fworn in court, fetting forth that a material witnels or wit 
(naming the witnefles and the places of their abode) wpi 
wanted for their defence ; and their counfel, who had t 
been affigned them, moved that their trials might be put < 
a reafonable time for bringing up their witnefies. 

rir Du^kf The attorney ^general prayed time to confider of the nu 

^^' and thereupon the court adjourned to the next day. 

In the evening all the judges in town met at Lord Chtei 
tice 2^/'s chambers, and agreed that the cafe of thefe prii 
differs greatly from the common cafes of trials in the cir 
where affidavits of this kind ought veryjparingfy to be ado: 
For in circuit-trials the prifoners from the time of dieir 
injtment may and ought to be preparing for dieir dd 
The place where they are to be tried is in moft cafes 
known, and diey have like wife a reafonable certainty c 
time long before the circuits begin. 

But in die prefent cafe the prifoners are to be tried at a 
difbuice from the places where the treafoos were conuni 
and neither time nor place for dieir trial can be faid to 
been certainly fixed till biQs of indtdment were fbond i^ 
thcm> and copies delivered to diemi firofn which time 11 
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inctaibeht on fhem to be prquring for their defence and gitdh^ 
dieir witneiTes to town. 

And in regaH that the affidavits mentioned the witneiTes to 
f^fide at difFerent diftances from town, fome in EnglanJy and 
6dibr$ iri Scot/and^ it was thought reafonable, that, in fixing the 
dtti^ of trial, regard fliould be had to the feverJl drftances. 

Accordii^Iy it was agreed, that with regard to thofe pri- 
loners whofe witneiTes refide in England^ their trials fhould 
be ♦ put off to the isth of July^ and thiat the court would 
from thence proceed de die in diem till thofe trials fhould be 
dispatched ; and with regard to thofe whofe witneiTes reiide in 
Scotland^ their trials fhould be put off to the 25th. And on 
die next day the court ordered accordingly, arid adjourned to 
tbe 15th of July. 

N. B. The aft of the 19th of the King, c, i. direfting 
tint no judge fhall, during the time therein mentioned f , tty 
tMc bail any prifoner committed for high treafbn witiiout a War- 
mt figned by iix of the privy-council, it was thought pro- 
per, ix majori cauula^ to have fuch warrant dire£Hng die coiii- 
ihiffioners to proceed to the trial of thofe prifoners : and fuch 
warrant was procured before the trials came on. 

The like caution had been before ufed with regard to the 
trial of Chrijiopber Laytr^ while a like a£l was in force. i 

The indi6hnent and .caption made ufe of on this occaiion IndiAmeot om 
were as follows, caption. 

Surry. Be it remembered, That at a /fecial fijjion of oyer 
mtd terminer^ and gaol-delivery of our S&bereign Lord the Kingj 
rf and fir the county of Surry, holden at the borough of South- 
wark in the f aid county^ on Monday the T.'^d day of Junt in the 
twentieth year of the Reign of our faid prefent Sovereign Lord 
George the Second^ by the grace ^God of Grezt Britain, France^ 
tfinf Ireland Kingy Defender of the Faith and fo fort h^ before Sir 
William Lee, knight^ chief jujlice of our faid prefent Sovereign 

Leri the King^ appointed to hold pleas before the King himfelfj 

--^ - ■"■ ■ " ' — — ^- — ^— 

* Upon the like commilHons in M'uidUjtx and Surry^ anno 1716) the prifou* 
en had three weeks fiom their arraignment* • 

f (That aA was made to continue only tit! ^r// 19, 1746, but by 19 Gto, IT* 
r. 17 &f so G«9. II. (. I. was farther continued till the 20tb of February fbU 

A 2 Sir 
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6ir John Willes, knights, iffc, [naming the reft pf the ju^ei 

and commiffioners prefent] and others their fellows ju/Hces and 

commijftpners of our faid prefent Sovereign Lord the King^ af 

figned by Utters patent of our faid prefent Sovereign Lord thi 

King under his great feal of Great Britain, made by virtue of 

ihejlatute made in this prefent parliament^ intittedy An %Bi for 

the more eafy and fpeedy trial of fuch perfons as have levied 

or (hall levy war againft hi^ Majefty, and for the better afcer- 

taining the qualifications of jurors in trials for high treafon, or 

mifpriflon of treafon, in that part of Great Britain called 

Scotland, to the faid jujiices and commiffioners above-named and 

others J and to any three or more of them (of whom our fdidpre^ 

fent Sovereign Lord the King willed that any of them the faid 

Sir William Lee, [naming fome others of the judges] emd 

ethers in the fame letters patent named and appointed flyaU be one) 

. to deliver the gaol of the faid county of the prifoners therein be* 

ing'i orfuch as Jhall or may be detained in the fame ^ on or before 

the firfl day j/" January in the year of our Lord one tboufand 

.feven hundred and forty ^ fix ^ for or on account of the high troA*^ 

Jon mentioned in the faid Jlatute in levying war againjl our fmi 

prefent Sovereign Lord the King within this realmy and to in" 

quire by the oath of good and lawful men of the fame county of all 

fuch high treafons in levying war againfb our faid prefent Sove^ 

reign Lord the King within this realm by the faid prifoners or 

any ofthem^ or by any other perf on or perfons who are now in 

aSlual cuftody for or on account of the fame^ or who are or Jhall 

be guilty of high treafon in levying war againji our faid pre* 

fent Sovereign Lord the King within this reahn^ and fhaU be 

. apprehended and imprifoned for the fame on or before the faid firjl 

day ^January in the faid year of our Lord one tboufand feven 

hundred and forty-fix^ and the fame high treafons to hear and 

determine^ according to the form of the faid Jlatute by the 641th rf 

Sir William Richardfon £/* Bermondfey, knight^ Sir Abraham 

Shard of ■ » knight^ fcff . [naming the grand jurors] 

. good and lawful men of the faid county^ being then and there 

.fworn and charged to inquire for our faid prefent Sovereign Lord 

the King touching and concerning the prenufes in the faid letters 

patent mentioned. It is prefented, That the bill ff rndi^lment to 

tbisfcbedule annexed is a true biU. 
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7hi Jurors for our prefent Sovereign Lord the King upon 
their oath prefenty That John Hamilton late of the city of Car- 
lifle in the county £/* Cumberland efquire^ otherwife called John. 
Hamilton late of the fame place gentleman^ Alexander Abernethy. 
kite rf the fame place gentleman^ otherwife called Alexander 
Abernethy late of the fame place furgeon^ and George Aber- 
netby lati of the fame place gentleman^ being fubje£is of ourfaid 
prepmi n»Ji ferene Sovereign Lord George the Second by the 
grace rf God of Gr^Bt Britain, France and Ireland King^ De- 
fender of the Faith and foforth^ not having the fear of God in 
their hearts^ nor having any regard for the duty of their alle^^ 
giancej hut being moved and feduced by the injiigation of the 
devil as falfe traitors and rebels againjl our faid prefent Save-- 
reign Lord the King their fupreme true natural lawful and un^- 
deuhted Sovereign Lord^ entirely withdrawing that cordial love^ 
esnd that true and due obedience^ fidelity and allegiance^ which 
every f$dje^ of our faid prefent Sovereign Lord the King Jhould 
and of right ought to bear towards our faid prefent Sovereign Lord 
the King $ and alfo devijing and (as much as in them lay) mofl 
tsnciedfy and traiteroufly intending to change and fubvert the 
rule and government of this kingdom duly and happily ejlablijhed 
under our faid prefent Sovereign Lord the King^ and alfo to de-m 
pofe and deprive ourfaid prefent Sovereign Lord the King of bit 
titUj honour and royal Jiatey and of his imperial rule and govern^ 
ment of this kingdom^ and alfo to put and bring our faid prefent 
Sovereign Lord the King to death and final dejiru&iony^ and t9 
raife and exab the perfon pretended to be Prince of WdlcSj dur^ 
ing the life of James the Second late King of England and fi 
forthy and fince the deceafe of the faid late Kingj pretending t9 
hej and taking upon himfelf the Jiile and title of King of Eng* 
land hy the name ofJsLmes the Thirds to the crown and to the royal: 
ftate and dignity of Kingj and to the imperial rule and govern^ 
wtent of this kingdem^upon the tenth day of October in the nine-^ ■ 
teenth year of the reign of ourfaid prefent Sovereign Lord the < 
Eng at the city ^Carlifle aforefaid^ in the county , of Cixm-^ 
berland afisrefaid^ with a great multitude of traitors and rebels 
figain/l our faid prefent Sovereign Lord the King (to wit) to the 
mumker of tbfei thoufand ptrfons (whofe mnnes are as yet un^ 

A 3 inoum 
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f§ Aefmdjmnrs) httmg crmtd mtd arrc§ei im e tamrHh 

0nd k/ble mtaaur (t§ wit) with ctlners Jifplaj^ inam htat^ 

img^ fipis piofingy mmd vntb ftctrdi^ clmhj pas^ tl/blsj amd 

diven 5ther wtap^ms as well offimfae as dtfinfiv€^ with ftrta 

mmd mrms did faifij and traiur9ufif aJfemhU and jairn themfdon 

mgmmft mtr faidfrifemt Sauereigu Ltrd the Kimgy axd thai asU 

there withferce aid anas did frlfij and tratteroujfyy ami in « 

warUA^ and boftile manner array and difpefe tbemfttoes agednfi 

amr Jaid prefent Sovereign Lard the Kingy and then and then 

with farce and arms^ in furfuance and executiam ^ fnch their 

wieJked and traitersus intemians and pnrpo/es aforefind^ did 

falfij and traitereufy prepare^ order ^ wage and le%fj a pseUiek and 

eruel war againjl 9ur Jaid present Sovereign Lard the, King^ 

then and there committing and perpetrating a mipraUe, and cmd 

fiaugbter of and amanzfl the faiihfid fuhjeds rf our fmd prfatt 

Sovereign Lord the King^ and alfo then and there dserissg tho. 

Jaid war with farce and arms did with the Jaid traitors andrt" 

helsjo ajfembledj armed and arrayed as aforefaidy f*^fif and trai'- 

teroujiy againjt the will rf cur Jaid prejent Sovereign Lord the 

Kingy enter into and take p^Jfeffion ef the Jaid city ^Carlifle cmd 

the cafile thereto belonging within the Jame city^ (the Jaid city 

emd caftle bev^ a city and caftle ef our Jaid prejent Soverign Lord 

the King) and the Jaid city and caftle with force and arms then. 

emd there did falfiy and traiteroujly pojfejsy holdy ieepy maintmm 

emd defend^ againjl our Jaid prejent Sovereign Lord the King^ 

agfiinft the duty ^ their allegiance^ againjl the peace of our fold 

frefent Sovereign Lord the Kingy his crown and dignity^ and 

alfo againft the form ef the Jlatute in fucb caje made andtro* 

fdded. 

N. B. This indifiment and cqitioa were made ufe of 
againft all the rebels who were tried in Surryy except Mneas 
Macd9nald\ lave that the overt ads were laid in difierent 
counties of England or Scotland^ as the cafes refpe&vdj re«. 
quired ; and alfo lave diat the overt zSt of taking and pofle^ 
fii^ the ^ty and caftle of Carlijle Mfas not charged oa thofe 
nrfio were not concerned in that part of the rebellion^ 

Th^ ii^didment againft JEneas Macdonaldygns in- the fiune 
topot^ but condudMig as foUows: He the Jaid JBsias Mjig« 

dofialdi, 
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dondd; otberwije ealUd Angus Macdonald, having been appr^m 
henJii and imprifmed f^r the high treajon above mentioned^ be^f 

fire thtfirft day ^January in the year of our Lordom thoujand 

Jevm bemdrid and forty-fix. 

The reafon of this averment will be mentioned in it*i proper 
place. ?• 19* 



H 



Mr. Towniy^ Cafe. July 15, 1746; 

I S counfel moved, that, before any juryman fhould be (9 ScTri. 543.] 
brought to the book, the whole panel might be csdkd 



Pauicl called 
over- 



over once in the prifoner's hearingi that he might take notion 
^o did and who did not appear : which they ^id would be a 
confiderable help to him in taking his challenges- This w;i$ 
done by order of the court, and the attorney-general did w% 
oppofe it*t 

Every juryman, as he came to die book, was aflced whether Turyman maft 
he was a freeholder or not. Thofe who anfwered that they had '^*^ * fr«wa«r 
no freebofal in the county were examined upon a voire dire to 
dut matter ; and on their anfwering that they had no freehok^ 
weie let afide. Thofe who anfwered that they bad both free* 
hold and copyhold were aiked whether both put together did 
amount to 10 /. a year; and if they did, that was admitted to 
be a good qu^fipttioni though the freehold alone wiir undte 
10 L 

The court grounded this rule on die bill of rights and die i w. k M. 
^tg sW.&M. compared. J'i's^ip 

The prifoner's counfel offered tp call a witnefs to Ihew diat . ' . , * 
he was at the time of die rebellion in the fervice and pay of foreign prince 
the French King, and fo intided^ as they infifted,to the benefit no4efmc. 
of the cartel for exchange of prifoners : but the court declare<l^ 
that fiich proof is not to be admitted. It is no defence in a 
court of law, nor is it fo much as an excufe, that he had enter- 
ed into the (eryicp of iui op^ eqemy. See the odk of ^;rrar 
MacdimaUU P. 59. 

Thef then infifted on what they (very improperly) called capitniitiiin 
Iha a^kuladoQ at die itirrender of Carli/U. In diis like* >» ^^^"^ 
wife the court over-ruled them. It is no fort of defence in a 



•»■ 



• N. B. Thk waf done laldipr*$ cmU, aftera nmcUloastr debaie than the 
aHptir dcfbrrcdt 
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CQOit of law. But, to prrvent miiconftnidions, Colond 
Carey was examined toudung the terms upon which the for- 
weaier was made : and he fwore, that the Duke cxprcfely re» 
ierved the rebels in CarUJU to be dealt with 2S his Ma^eftjr 
IliotiU pleale. 

The court then obfervcd, that the prifcncrs had rcceired 
the whole benefit of the terms ofiered by the Duke, in that 
they were not immediately ^xt/ t9 the ftLsrd^y but were re- 
lierved for his Majeihr's pleafure ; which now appears to be, 
Aat they fball have a fbir trial, and liberty to make their de- 
feoce according to law. 

They then infifted, that the overt ads are charged in the 
indidment to be commiaed on the loth of Ociobiry and that 
aD die evidence is of overt 2l&s fubfequent to that time ; and 
faid, that however the refolutions with regard to this point 
may have been before the 7 IF, III. r. 3 ; yet now, by that 
ad, no e\'idence is to be given but of oven a^^s laid in die in- 
didment, and confequentiy the overt acb mud be proved in 
fitch manner as diey are laid ; that in this cafe eijpeciailv the 
King's counfel are not at liberty to vary in their proofe from 
the day laid, fince they have confined themfelves in the indid- 
meat to one day, and have not charged (as they iaid in moft of 
die precedents it is charged) that the defendant did commit 
die treafon charged on him on the day laid, and at divers days 
aod times as well before as after. 

ir^Mwnr. To this the folicitor-general anfwered, that the 7 JV.JIU 

fnakes no alteration vnxh regard to this point, fo as to make 
either time or place more material than they were before the 
^3; the a3 indeed faith, that no evidence (hall be given of 
any overt ads not laid in the indidment. But what is or is 
not evidence of fuch overt ads is left upon juft the fame foot 
in this refped as it was before the ad j what was evidence 
9t common law is in this re^d evidence ilill i and as to 
die charging the overt ads at divers days and times as wdl 
before as after the day particularly mentioned, he (aid that the 
greateft part <^ the precedents he had feen of indidments for 
levying war> which is the prefent cafi^ do charge the overt ads 
CO one day only. 



$ce Lord VTmoiCz tria],, 6. St« Tri. 39. 

Sir 



thereport: ^ 

Sir Richard Lhyd ofFered to fpeak on the fame fide : but the 
:ourt told him, he needed not to give himfelf the trouble of 
[peaking to the point, on which there could be no doubt , and 
>ver-ruled the objection ♦. 

Mr. Towtdy was convi^d and executed. 

Mr. Deacons Cafe. July 17, 1746. 

IN Mr. Deacon^ s cafe, his counfel objecSled to the receiving (9St.Tri. 558.) 
the evidence of one Craig a printer, touching the prifoner's ^*'* *^ 
obliging him to print the Pretender's manifcfto at Manchejiery 
and his publifhing it there, while the rebel army was in the 
town; and alfo to the reading the manifefto. They infifted> 
^t this ought not to be given in evidence, becaufe it is an 
overt a£t not laid in the indictment \ and alfo becaufe the or- 
ders were given and the manifefto printed and publifhed in 
Manchejler^ and all the overt a6h are laid in Cumberland. 

But it was anfwered by the court (Lord Chief- Juftice 
JViileSy Juftice Abney^ and Juftice Fojier) that an overt aft not 
laid may be given in evidence, if it be a direft proof of any of 
the overt acb tliat are laid. 

One of the overt afts charged in this indiftment is the af- 
fembling and marching modo guerino^ in order to depofe the 
King and to fet the Pretender on the throne. It is proved, that 
Ae prifoner with the reft of the rebel army was at Manchefter^ 
and appeared in an hoftile manner there. Now what ftronger 
proof can there be that the prifoner joined this army for the 
purpofe mentioned in the indiftment, than his caufmg to be 
prmted and difperfed among the people the Pretender's mani- 
fefto r It never was doubted, that the being prefent with re- 
bels and joining in proclaiming the Pretender might be given 
in evidence on fuch an indictnient as this ; and yet that cir- 
cumftance was never exprefsly laid in any indicStment. But 

• The LorJ LulmetlttOy who had neither counfvl nor witnefs at his trial, 
infiiled on the fame point : and the houfe, out of their extreme tendemefs in 
cafe of lifey (after my Lord Chancellor had delivered his opinion clearly that thtf 
time is opt material, provided the treafon be committed before the biU found) 
pot tlie queflion to the judges. Lord Chief-Juftice L*c delivered the uoani- 
looas opinion of the judges, that the day is not material, provided the trea« 
fan be proved (o have been committed before the finding ibe biU. (See the 
printed Trialf p.x^^^i^ And fce3/«^t>30. iC</. x6. i H<7J!r36x. »if<i/i 

it 
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it is fiiffieient that it proves ^§ animo die rebd army wa 
faiied) and fi» anim^ the prifoner joined it. 

As to the objedion that this bSt was nof committed ia 
QanbirUmdy where all the overt a£b are laid, Mr. Joftice 
jAnej and Mr. Juftice Fojlir he)d, tliat it is indeed neceflirj 
on diis indidment that fime overt wBt laid be proved on tbq 
prifoner in Cumbtrlandi but that being done^ aSs of treaiba 
tending to prove the overt a£b laid> though done in a foceigp 
county, may be given in evidence. 

And the manifefto was read. 

Lord Chief- Juftice failles declined giving any optnioit oii 
the fecond point. But no objedion was made during Ac 
whole courfe of the trials to the giving evidence of ovdt 
aSs in a county different from that where the hBt was Iai(( 
an overt z8t having been firft proved in the proper county; 
and that fort (^evideiKe was given in almpft all the Ui^ts^. 

Peacon was convided and executed. 

Join Berwick's Cafe. Jufy 17, 1746. 

;9St.Tri.559.) T N the cafe of John Berwick^ there was only one witneft 

Two witnffim. y ^^ proved him to have been in arms with the rebels^ 

This witnefe proved, that he was inrolled and reviewed as a 

lieutenant in the regiment called the Manchtfter regiment, and 

did duty as fuch at Penrith and CarliJIe^ 

• 

Two other witneflfes (ofikers in the Duke's army) fwore, 
that after the furrender of Carlijk they were order^ by the 
Duke to take an* account of the names of the officers and of 
tiieir refpedtive ranks in the rebel garrifon ; that accordingly 
^ley went to the prifon where the officers were confined apart 
from the common men, and took fuch account of them ; that 
the prilbner Birwick appeared among the officers, and gave 
in his name to them as tieutenai^t in the Afynchtfttr regt<f 
mcnt 






* The like evidence was given in moft of the trials after the rebellioa «C 
1715 ; and adroiued by the judges upon the commiffion in the North this 
Summer. 

See thecafaorJ^iiul Sir ITUSm P4in||WA in tb« State Triali» YI. 3191 
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Lnrd Cble£-Juftice fTiUes and Mr. Juftice Aimj mre cf 
•pioioiH tbftC tbi|» dedaraiioo of the pctfooer is not tp be coo* 
fidercd as a bare confejjuin after thefa^^ but as an evidence off 
the hSt itfelf, f;iz. that the prifoner did appear and take the 
rank of a lieutenant in the rebel garrifon. They thought toO| 
thai a confeffipn after the £i£l, proved by two witnefles, wag 
fufficient to convi^ within the 7 W. III. 

Me* Juftice Pcft^r doubted whether this declaration, being 
made n^itr the furrenier^ can be considered in any other light 
dian as % confeiEon alter the fad *• And with regard to a 
confeffion after the fa£t,. he fatd he never doubted whether 
k migbc be given in evidence as a corroborating proof: his 
doubt W2(S) whether it being proved by two witnefTes is a coO)* 
dufive evidence^ or an evidence fufficient of itfelf to convid 
widiout other proof } fince the 7 W, IIL feems to require tWQ 
wknefles to. overt a^ or a confeffion in trpen court fm 

Berwick was convi£led upon the evidence of the officers 
and of the other witnefs, and was executed. 

July 22, 1746. 

AH the priibners who then ftood convided were brought to Excq>tionsia 
Ae bar So receive judgment; and dieir counfel, Serjeants arrcftofjudjt 
Wjpme and Eyre^ took two exceptions in arreft of judgment. 

I. That the tefte of the commiilion is not fet forth ia the 
caption of die indi<5fanent ; and confequently, for aught ap- 
pearing on die record, the commiffion might ifTue before ^e 
coramencement of the a£l on which this commiffion is 
grounded ; and if fo, the whole proceeding is coram non 

To diis it was anfwered by the attorney-general, and agreed 
by die court, that thejurifdi^ion of the court doth fufficiendy 
appear on the record. The a£l of parliament is undoubtedly 
liait foundadon of this proceeding : the adl, and this commiC- 
fioQ grounded on it^ are recited in the caption ; and it is ex- 

* Upon farther conliderationy I doMbt th^re was too much rcfinniMot. ia 
this difbuaion. See 1 Difc c. 3. /. 8. 

f The lik« evidence was holUen fttfl|cient,a|ioo the commiffiim in the North 
this Suninier ; upon the authority, of.tb^judsei' opiniens.previoM to the trialt 

prefilj 
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pn&ly alledgcd, that the commiffion did ifliie by virtue of 'Ae 
aBt'y which could not be true unlefe the commiffion was fub^ 
fequent to it. 

Their fecond exception, and on \riuch diey feemed chiefly 
to rdy, was that the 2ck impowers the crown to ilTue cominif* 
fions for trying perfons then in cujlody or who Jbatt be In euftoif 
for high treafon in Uvying war before the firfi day of January 
uext^ and it is not alledged in the indidment dut the priibners 
were in cuftody at the time of the indi<Shnent ; and confer 
quently it doth not appear on the record, that the court hath 
any jurifiidion over the prifoners ♦• 

To this it wa^ anfwered by the attorney-genera], and agreed 
by the court, diat it doth fufficiently appear on the record as 
It now (lands, though not indeed on the indictment, that die 
prifoners are in cuftody ; the record aUedgeth that the pri« 
foners at the time of their arraignment being brought to the 
bar in the cuftody of the Jheriff^ to whofe cuftody they bad heforo 
been comnitted for the caufe aforefaid, were afked, l^c. 

The common commiffion of gaol-delivery extendeth only to 
prifoners in actual cuftody; and yet it was never thought ne- 
ceflary to alledge in the indiSment that the defendant was then 
actually in prifon : and if this exception was to prevail, it 
would impeach all the judgments that ever have been given at 
any feffions of gaol-delivery f . 

That die afl on which the Prejion rebels were tried runs ii\ 
die very words of this a£t ; all the indi<Sments at that time 
were as thefe are, apd this very exception was then taken an^ 
over-ruled. 

Lord Chief- Juftice Lee produced a note he took at diat 
time, in the cafe of the King and Oxburgh : the fame excep- 
tion was then taken and oyer-ruled upon the reafon laft before 
given J. 

Judgment was then given as in cafes of high treafon, 

Mr. Seijeant Eyre afterwards, viz, Auguft 2d, took an ex- 
ception that bears fome affinity to the laft in behalf of Donald 

■ .. .. . . . ■ I lip 

^ See the Cafe of uEneai M.icti'maid, inf. 5^. 

■f Fifii Ml Mod. 449. the fame point. 

X Upon the trials of the Lords Kilmarnock^ Cromartu^ and Bahmrinot to fOflfd 
tf ainft this objeftioHy the warrants for their commitment were returned by 
the lieutenant of the Tewer, read and entered on the journal, (See the pro-' 
ceedings in print, f. iq,) 
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McDonald and fome others, who then ftood convi^ed and 
were brought to the bar to receive judgment : It was, that it 
doth not appear that the prifoners were apprehended i and, faidi 
he^ in hSt they were not apprehended but furrendered ; whereas 
the ad of parliament on which the commiflion is grounded 
(peaks only of perfons that (hall be apprehended smi in cuftody. 

This fine-fpun objecSHon was likewife over-ruled. The 
furrender was as much upon compulfion, as the fubmiffion of a 
peribn ^o cries for quarter in the heat of battle is. In both 
cafes the fubmiiEon is by reafon of a fuperior force, and for 
fear of immediate death. 



Akxander M^ Grow tiers Cafe . yufy 31, 1 746 . 

IN the cafe o( Alexander Af^rowther^ there was full evi- (9 SLTri.5664 
dence touching his having been in the rebellion; and hi$ |^*^^^i^ 
afting as a lieutenant in a regiment in the rebel army called 
the Duke of Perth's regiment. The defence he relied oil 
was, that he was forced in. 

« 

And to that purpofe he called feveral Witnefles, who In 
general fwore that on the 28th of Auguji the perfon called 
Duke of Perth^ and the Lord Strathallan^ with about twenty 
liighlanders, came to the town where the prifoner lived ; that 
on the fame day three feveral fummonfes were fent out by the 
Duke, requiring his tenants to meet him, and to condudl him 
over a moor in the neighbourhood, called Luiny Moor \ that 
upon the third fummons the prifoner, who is a tenant to the 
Duke, with about twelve of the tenants appeared ; that then 
die Duke propofed to them that they (hould take arms and 
Mlow him into the rebellion ; that the prifoner and the reft 
reiiifed to go ; whereupon they were told, that they (hould be 
breed, and cords were brought by the Duke's party in order 
to bind them ; and that then the prifoner and ten more went 
off, furrounded by the Duke's party. 

Thefe witnefies fwore, that the Duke of Perth threatened 
to bum the houfes, and to drive off the cattle of fuch of his 
teaam^ as (hould refufe to follow him. 

They 
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Thej ft9 fpke werj cxtraragaad j of die power loril &i 
SaHiand extpdft cnrer Atk tnonts ; and td tdie ebetScKCi 
(even Co die joining in rcbcSion,) whicb diey czpcd frott 



Lord Chief- Juftice Lr f, in fitnuning ti|H obfaired to die 
jtny* diat dxte is not, nor ever was, any tcnare wfakh oUi« 
gedi tenaitts to fiaDow dieir lords into rebellion. 

And as to the matter of force, be (aid, that die fear of bar* 
ing hoitfes burnt or goods fpoiled, fuppofing that to bare been 
die cafe <^ die priibner, is no ezcufe in the eje of the law for 
joining and marching widi rebels *. 

The only force that doth excufe is a force upon the ferfiu^ 
and prefent fear of death ; and this force and fear muft con* 
tinue all the time the party remains with the rebds. It is 
incmnbent on every man, who makes force his defence, to 
Ibew an adual force, and that he quitted the fervice as foon as 
be could ; agreeably ta^^the rule laid down in OUcafil^% cale^ 
t ttifejo* <bat they joined fr^ timere wurtisy isF ru^trunt quam cit$ f$^ 

tuenutt^ 

He then oUerved, that the only force the prifoner pretends 
fo was on die 28th of jiuguft ^ and that he continued with the 
rebels and bore a commiflion in their army till the furrcndcr 
of Carlifie^ which was on or about the 3Cth of December. 

The jury without going from the bar found him guilty. 
But he was not executed. 

N. B. All the judges that were in town were preienti and 
concurred in the points of law. 

N. B. Many of the Scotch prifoners made force their de- 
fence, and produced the (ame fort of ei'idence as Af-Grmotber 
did ; and the (ame dire<%ons in point of law were given as in 
hfs cafe : and the matter of h6t^ whether force or no farce, 
and how long that force continued, with every drcmnftaiice 
tending to fhew the practicability or impradicabilitj of ift 
efcape f, was left to the jury on the whole evideace. 

^tt/?23, 1746. 
Scotchmen This day bills of indictment were found againft Akxanier 

h^lo^mSxxk ^^^^^^ ^^ Charles Kinkcb and others of die rebels, to the 

committed in ' — * 

Scotland. * N. B, If threats of this kind were an excuiey it woaU be in Ihe power 

of any ^^^^^ '^^ ^ rtbellion to indemnif j all his fioUowerii 
f See I Difcoorfe, cbap, 2. /* 8. 

tufflibdr 

4 
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mimhet of twenty-two. The overt zSts were laid in diflterent 
(hires in ScoHandy according to the refpe^ve cafes of the pri« 
foners. And then the court adjourned to the 2d of September^ 
for the arraignment of the prifoners. 

September 2y 1746, 

On thi$ day (there being no other judge in town) Mr. 
Jnftice Fofter (at with two other cotnmiffioners for the ar<» 
raigning the prifoners. Alexander Kinlocb and Charles Kift'* 
bcif and die reft of the prifoners, who were ScotchmenAiom% 
upon dieir arraignment feverally delivered a paper into courtf 
whereof the following is a copy* 

<< As I intend to infift on the benefit of the ASt of Uniony 
* by which all the laws in Scotland at that time which concern 
^ frivEte right are laved to the natives of Sc^landy and declared 
^ to be unalterable by the parliament of Great Britain^ except 
^ for the evident utility of the fubjeds within Scotland \ a«d 
^ las I am a iubjed born within Scotland^ and ftand indi&ed for 
^ ireafiuis charged to have been committed by me in Seitland^ 
^ I humbly beg that the court will be plea(ed to affign me 
^ counfel and a iblicitor to advife me as to the manner of firam- 
^^ ing^ and the ufe to be made of this defence ; and chat the court 
^ will be pleafed to indulge me in a few days time to adviie 
^ wi& them, before I am compelled to plead ; left by plead* 
<* ing I may be deprived of the benefit of any fuch defence." 

Mr. Juftice Fofier told the prifoners, that copies of their in« 
diflronatt having been delivered to them in due time, they 
ought now to have been ready to plead fuch pleas as they would 
ftand by; and that the court expected they fhould now plead 
tecflniingly. He told them withal, that if the matter contained 
in their papers would avail them at all, they would have the 
ftiU benefit of it upon not guiky; fmce it amounts to no more 
ten that their ca^ are not within the ad of the laft feffiony 
by authority of which lA alone this court iks.. They then £§• 
VffaByflaiidod«ot guilty. 



The 
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The Cafe oi Alexander Kinloch and Charles Kin^ 

loch. Odlober 28, 1746. 

(iWiir:i57.) T)RESENT Lord Chief- Juftice Willcs, Mr. Juftice 

Jl Fo/ier^ and Mr. Baron Qive ; Alexander Kinloch and 
Charles Kinloch^ who were the firft of the prifoners concicmed 
in the paper delivered the 2d of Septetfiber that wef e broifght to 
trial, were fet to the bar 5 and they agreeing in their chal- 
lenges, one jury was fworn and charged with them by the clerk 
of the arraignments. The junior counfel for the crown opened 
the indi£fanent, and the folicitor-general in a few words opened 
the evidence. 

When the counfel for the crown had proceeded thus far, the 
Chief- Juftice, before any evidence was ghen^ told the prifoners' 
counfel, that he was informed they had fome objecHon to make 
in behalf of their clients, grounded on the ASt of Uniod. 
Which objedion, he faid, was proper to be fpoke to before the 
counfel for the crown went into their evidence. Whcreupoil 
fAr.Jodrellj one of the prifoners' counfel, ftated his objedioil, 
and fpake largely to it. The Chief- Juftice then faid, that the 
obje6Hon, being in nature of a plea to the jurifdiftion of the 
court, could not be made on the iflue of not guilty j nor could 
any evidence in fupport of the objeftion be received upon that 
ifl'ue ; and therefore propofed that a juror fhould be with- 
drawn ; and that the prifoners fliould have leave to withdraw 
their pleas of not guilty, and to plead this matter fpccially; and 
tliat the attorney-general might demur ; and fo the point would 
come regularly before the court. 

Mr. Juftice Fojler faid on this occafion, that when he 
affured the prifoners they would have the full benefit of this 
objcdtion on their plea of not guilty, he had no inten^ 
tion of leading them into a difficulty, which they could not 
get clear of, vyithout the indulgence of the court. He 
thought they would be intitled ex mero jure to the full 
benefit of the objection, witliout fuch indulgence 5 anid ad- 
ded, that the principle he went upon was this. If there 
be any weight in the objeftion, it muft be that the cafe 
of the prifoners is not within the ait of the laft feffion, un- 
der 
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iet wiiich a£t alone diis fpecial commiffion is executed; And 
if it be not within that ad, it is a cafe at common law ; and 
coAfequently, taking it to be a cafe at common law, if no 
overt ad be proved in die county where the commiffion fits, 
Ind ^encd the jury comes, the prifoners muft of courfe bt 
acquitted. 

Sir yobn Strange of counfel with the crown ftrongly infif^ed, 
diat in point of law the prifoaers were intitled to the benefit of 
tfie objedion on not guilty, if they could avail themfelves of it : 
and die attorney-general offered to wave all advantage that 
might be taken againft the prifoners, if any advantage could be 
taken ; and preiled that the trial might go on upon the iiTue 
joined by them, and that the merits of the objedion might be 
now confideredi 

But it was odierwife ordered* And a juror wsls withdrawn a juror wUb- 
and the jury difcharged upon the motion of the prifoners' ^^^'^ 
counlel, and at the prifoners' requeft, and with the confent of 
die attorney-general. And the prifoners withdrew their for- 
mer plea, in order that they might be ready the next day with 
their pleas to the jurifdidion in form. To which the attorney-* 
general declared he would demur inJlanUr. 

And the court adjourned to the next day^ 

The entry on the record touching this matter is as follow^h i 

Upon the motion bf Charles Hamilton Gordon efquire and 
■ Jodrell efquirij being aligned as counfel for the de^ 

ftndants in this caufe^ and by their confent^ and alfo at the defire 
and requijl and by the confent of the defendants now at the bar 
htri^ and alfo by the confent of Mr. Attorney-general on behalf of 
the Kingj It is ordered by the court here, that Richard Foy the 
bjfi of the jurors fworn and impanelled in this caufe be with-^ 
drawn out of the panel '^ and that the reft of the jurors in this 
iampt hi difcharged -y no evidence whatfoever having been given 
$9 the faid jury in this caufe either on the part of the King or of 
tbi defendants. And it is farther ordered by the court here, that 
the faid defendants have leave to withdraw their pleas of not 
gniby by themfornurly pleaded to the indiflment in this caufe^ 
and bavt Uave to plead to the jurifdi£lion of this court j and 

B that 
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^/h^^vr^r, te iK!ffrr*d i pri!3. -nc""-*!^ en ^frcameot sod 



V^.ff ifj^^ r^€ ;; ''rr ri^r f*''rr-? ^f^ifcJuc z'z^zdi Ix lit fad 
in.'tz^tmjrrt^ f^ 't^^'z ''ig^rrzki'y- - '-, £?«rf hd nj^t mst tile 

thf ^:n^d^m if hz'yjou^, ':.€f:^i sted srw^ tke fcwr if tint vam if 
fhi i^x^ hniir^, ^ }Lr.'Axr:d ^rr/ Scctfirai *rrff r^/jx-lzft 
jT^^x'/rn/^ ly SK€ prc^r Icrx^t c-^I ^atu^iz sfth^ ffs^ja 
i6;f /6^ Aar.s ; "^-^ /tct'^u: if the kzr.T'km r^Er^ghnf ; cnl thct tvif'- 
(;nu t'^.i /i:i 'j.ni%n ^if ut 'aid tiL'i kinzdams thct 9^rt tftie rtelm 
t,f ( St '^ V>: *>.... ca,Ud Scodsjid h»th biOL, axl u-t is fTv^nud 
and rtruUud iy thi pr^^r Lnui ^ test ^^ zf the fSiI realm 
(/iHfd lir'j^.hn.i^ andnJ hj the iarjn z^ftbstpert cftre^Li rsclm 
called hitiAknd^ 

jfnd the /aid AIc;caaicr KIrJcch farther piiih^ that witkin 
the fatd kinr^d^m hi fire tie unhn of the faid /U5 kzngJamiyemd 
unttl the faid unim tbtrrf^ arJ, within that part of 
lUlfklu called Scotknd roer-fnce the faid uniauj there hath 
andtr/w it a certain court c ailed thecjurt ofjuftidarj ; etmd that 
all and ftn^ular offencci of high treafon committed zvitbim tb§ 
fold kinpifi/>m of Scotland hrfore and until the faid unioKy cat4 
within that part of the realm of Great Britain called Scodant 
fmie the faid union hy the natives thereof ^ apprehended or takm 
for fuih offence i there (except peers of the realm of Grea% 

Britain) 
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loritain} have heen ani of righi ought to he Inquired of heard ani 
deUrwined in ihefaid couri ofjuflidary before the jujfices of that 
touri^ or infome other courts or before other jujiices within the 
faid realm £/* Scotland hefort the unioh^ and within that part af 
the realm ofGrcsit Britain cal/ed Scotland Jince ihefaid union ; 
and not in any courts or bifore any juffices within the realm of 
England before the faid union^ or within that part of the realm 
5/* Great Britain caUed England y?«r/ the faid union* 

jtnd the faid AloxzmiiZX Kmloch farther faith, that Fochabars 
in the Jhire ^Murray in the faid indi£fment mentioned, the plact 
where the faid offence contained in the faid indi£lmsnt is fup^- 
pof.'d to have been commit ted, before and until the faid union of 
the faid two kingdoms was within and parcel of the faid iing-^ 
ehm ^Scotland, and ever-fmce the faid union was and notu is 
lying within and parcel of that part of the teellni ^ Great Bri- 
ttin called Scotland. 

And the faid Alexander Kinloch fariher faiih, that he was 
bom within that part of the realm ^ Great Britain called Scot- 
Iknd^ (to wit) at Fochabars afore/aid; and that at the timi 
when the faid offence in the faid indictment contained is therein 
fiippofed to have been committed and long before thai time and 
fincey he the faid Alexander Kinloch was refident and commorani 
within that part o/* Great Britain called Scotland (to wit) at 
Fochabars aforejaid. And this he is ready to verify, IVhere^ 
f§re ihefaid Alexander Kirioch prays judgment. If the court of 
mtr Lord the King here will farther proceed upon the indi£fnunt 
aforefaid againfl him, and that he may be difmiffed from the court 
here of and upon the premifes, tft*. 



And the faid Sir Dudley Ryder knight, attorney^general of Demurrer. 
wrr prefent Sovereign Lord the King, who for our faid prefent 
Sovereign Lord the King in this behalf profecuteth, as to the 
^aid plea of him the faid Alexander Kiidoch by him above 
^aded as aforefaid, for our faid prefent Sovereign Lord the 
King fait by that the faid plea and the matter therein contained 
9re notfufficient in law to preclude the court here from their ju^ 
rijm^ioH to bear and determine the high treafon mentioned and 
Specified in the faid indi^ment, and above charged upon him the 

B 2 fat J 
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f-jT cf?ric» cacjuEkTsa in SjicItc^ c^ 5ke oocnaifioEfi might 
i£!^£ into arrr ci^jtt of Sctcm£j nka vou!-i» thry find, 
zssVsr 22 CIS e:>2s <x ihr ai^ ssci.ca^i In dte pnumMc ; and 
vnodf ar d^ temr t^ae a.icc.i il! rie isrxireuaices wUcfa the 
ccc&Tiftiog: ccc:es>jrd K-r ia bciilf cc r:ic crowa is attended 



TntT r'T^^ mersd -cod frrira! inccnT^rJ^TjCA attending luch a 
conflntfiboa of the ad ; icme cC vhicb might po£bIy hare 
BXTTted die atteoticio of toe Wi'l^turc at the time die ad 



Mr. Aromrv-gencral ia ariwTcr fiLJd, that the rules of con- 
finidioa as applicc to ads of par!-:ni^nt grounded on Inconve- 
oiesces, whether imagui::rT <x nsil, hold in no cafes bur where 
the meining of die ad is doubtful j in plain cafes where Ac 
iatcntlon of the legiiiaturr is evident, it is the duty of the court 
to put the law in execution, and to leave aB confiderations of 
incoavcnlcnces to the legiflatur^ : and if the parliament had in- 
tended that different commimons (houli idiie for the trial of 
trealbns committed in E^irianJ and Sc:tL:Kj rcfpedivdjr, they 
' would have (aid (6 ; they would not have impowcred his ma- 
jefty to iflixe commiffioos into any county or (hire within the 
unitfid kingdoou 

And 
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And die objeAion, he faid, is not new ; it was made, but 
without efFed,! in behalf of a Scotchman concerned in the re- 
bcUionof 1715** I Geo. I.e. 35 

The Lord Chief- Juftice declared his opinion, in which the 
odier judges prefcnt concurred, that the prifoner's birth, refi- 
dence and apprehendon in Scotland^ are fa£b perfeftly immate- 
rial to the prefent queftion ; that they would have been fo if the 
cafe had been at common law; for at common law every man 
is triable, not where he was born, refided, or was apprehended, 
but where the faft was committed ; that thefe h&s being im- 
material, and the whole merits of the objection appearing on 
the face of the indi6fanent, the prifoner might as well have de- 
murred to it, as pleaded in the manner he hath done. 

That in fo plain a cafe as this is, arguments ab inconvenUnti 
are of no weight ; the law muft take it's courfe : inconve- 
niences in plain cafes are proper only for the confideration of 
the legiflature. 

His Lordfhip obferved, that the words, This realmy occur 
in four or five places in the a£l, and that in every place where 
they do occur, except in the claufe in queftion, they incontefti- 
bly mean the united kingdom of Great Britain^ and cao mean 
nothing elfe : and by no rule of conftrudion can they be re- 
fbained in this fingle dauie, to that part of the kingdom call- 
ed England. 

The court over-ruled the plea, and ordered that the pri- 
foner ihould plead over to the treafon, and he pleaded not guilty. 
CbarUs Kirdoch was tfien brought to the bar, and being ar- 
raigned a fecond time on the indi£fanent pleaded likewife not 
guilty : 2Uid both prifoners agreeing to join in their challenges, 
a jury (the fame perfons who were fworn and charged with 
them yefterday) was fworn and charged with them. And they 
were both found guilty, but not executed. 



• This was the cafe of William ITay upon the fpecial comroifnon at Carm 
tjk in the year 1716. The objedlion was then introduced not by way of plea 
tothe jurifdi^on,. but by demurrer. And the court after hearing the pri- 
iitmer's coonfel adjourned to the next day \ and having confidered the argu- 
ncntt of the pnfoner's counfel agreed to over-rule the demurrer. Which 
being intimated to his counfeU he by leave of the court and with the confeot 
•ItlM feUcitor-geaeral withdrew his demurrer, and pleaded guilty. 

B 3 Sir 
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Sir ^obn Wed Jer burns Cafe. November 4, 

1746. 

(9Se.Tri.580.) /nr^HE Qvcrt a£ts were laid at Aberdeen in the (hire of 
Overt acts. | Aberdeen, It was proved by two witnefles, that he wa? 

Vith the rebels at Aberdeen ; and by thofe and other wimeflis, 
that hp was at divers other places with tliem. 

The king's counfel called witnefles who proved likewife, 
that he was appoiiupd by the pretender's fon coUeftpr of the 
cxcife \ and that he did a<5^ual]y collect the excife in feveral 
£laces where the febel army lay, by virtue of that appoint- 
ment, for the ufe of the rebel army. 

The prifoner's counfel infifted that this fort of evidence 
ought not to be admitted ; for though colle6tifig money for 
the fervice of rebels is an overt 2d: of high treaibn, yet it not 
^ing laid in the indi£^ment, no evidence ought to be given of 
it ; and they relied on the ftatute of the 7th of King JV. But 
i|i tliis they were over-ruled, upon the reafons before given in 
til? cafe of Deacon *• 
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Motion in ar« 
reftof judg- 

xnenu 



Mr. JodrdL 



November 15, 1746. 

On this day, prefent the two Chief- Juftices, Mr. Juftice 
Wrightj Mr. Baron Reynolds^ Mr. Juftice Abjiey^ Mr. Juftice 
Fojier^ and Mr. Baron Clive ; all the prifoners who. were con- 
vidled fince the laft execution were brought to the bar to re- 
ceive judgment. The two Kinlochs^ Alexander and CharleSy 
moved by their counfel in arreft of judgment: he took notice 
of the proceedings with regard to the prifoners on the z8th and 
29th days of OSfober^ and infifted that their trial on the 29th 
(a jury having been fworn and charged with them on the 28th} 
was a mijirial^ and the verdift a mere nullity. 

He was proceeding to ftate his reafons and authorities, wfhcn 
Lord Chief- Juftice La interrupted him and faid. That as there 
is ^ variety of opinions in the books touching that matter, 
which is really a point of great confequence, be thought it 
rooft advifable to poftpone the farther confideration of it to 

the next adjournment, when he fhould defire the af&ftance 

* 

«... ... 

* See the cafes oS Roohwood and Lowick \fk, the 4th State Trials^ 649, kiu, 
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of all the judges in the commiflion. Then the court, after 
paifing fentence on the others> adjourned to the 15th of 

Nl B. The court being full, and the bar crowded in ex- 
pectation of the event of this motion, Mr. Juftice Fofier thought 
it not improper to fpeak to the purpofe he fpake on the 28th of 
Ollober : and he added, That, from what was faid by the court 
on the 29th, he was confirmed in his opinion that the prifoners 
might iafely have pleaded the general ifllie ; for if, as v/as then 
admitted, the whole merits of the objedlion appear on the face 
of the indi£iment, the prifoners undoubtedly might have had 
the benefit of it jn arreft of judgment. So that quacunque viay 
whether they could have been let into it on evidence (as they 
certainly might) or in arrell: of judgment, they were not ill* 
advifed in pleading the general iiTue. 

December 15, 1746. 

On this day, prefent the two Chief- Juftices, the Chief- 
Baron, Mr. Jullice iVrigbt^ Mr. Baron Reynolds^ Mr. Juftice 
Ahney^ Mr. Juftice Dentforiy Mr. Baron Qarke^ Mr. Juftice 
Foflcr^ and Mr. Baron Clive\ Mr. Jodrell TLXgMoi in behalf of 
the Ktnlochs in arreft of judgment. 

He admitted, that there is a variety of opinions in the books 
touching the power of the court to difcharge a jury fworn and 
cliarged in a capital cafe j and that ihe ptadtice, during the 
reign of King Charles the fccond at leaft, went in i?. v'our of 
that power. But he faid, that cver-fmce the revolution the 
contrary practice hath uiiiformly prevailed: and even in the 
pmc di James the fecond the judges in Lord Delamere*% cafe 4 St. Tri. ^3 
declared, diat a jury fworn and cliarged in a capital cafe can- 
not b€ difcharged, but muft give a verJi6t; and common 
juftice, he faid, requires, that when a prifoner is brought upon 
his trial, and a jury is once fworn and charged with him, he 
ihould ftand or fell by the event of that trial j otherwife his 
life may be brought in jeopardy for the fame facft as often as the 
court pleafeth, and even when he is not fo well prepared for his 
defence. 

To fhew that the law and praftice before the reftoration 
fvas with his clients, he relied on the authority of Lord Coke 
in his |ft Inft. 227. b. and 3d Inft. no : and to ftiew that the 

B 4 judges 
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judges fincc Ac revolution concurred with Lord Gifei he dfti 
Carthiw 465, where it is reported to have been iaid by iEMr 
at the fittings in GuildbaU on Ae ninth day cf November 169% 
in the cafe of The King and Parkins^ " That all die judges of 
^ England upon debate among themfelves had agreed, that a 
« jury fwom and charged in a capital cafe cannot be dK.. 
^ charged, though all the parties confent to it.'" 

He (aid, that he had fecn a MS. note of the finxie refefarfSon 
by Ae late Mr. Juftice Tracy^ \rfiich agrees in fiibflance with 
Qtrtbew^t report of it. 

He obferved, that according to Cartheu/s report and Tra- 
§f% MS. Ae judges at Ae fame time came to a refeiutioii, 
Aat in criminal cafes, not capital, a juror may be indAdrawn or 
jury difcharged by confent of all parties, but oot oAcmnfe. 

That the pra£Hce fince that time in criminal cafes haA been 
conformable to Ais rule. For Ais he cited Ae cafes of The 
King and Mirgan^ Hilary 9 Gfo. II. on an indidment for pern 
jury, and The King and J^lfj Tritdty 7 Gc9. II. on an indiS* 
mcnt for barratry ; in boA Acfc cafes Lord Hardumke^ he (aid, 
%t the fittings reifufed to wi Adraw a juror at Ae prayer of die 
King's counfel, hecaufr Ac defendants' counfd refufcd to coi- 
fent to it i and circJ Ais rcililution in Cirthcw. The ufe he 
n\aJe of Acfc two cafes wa?, Aat fince Ais regard haA been 
paid to the auAorit)* of Ac refolution in criminal cafes as rc-» 
ported by Cjirthn;.\ he h.wd Ae fame regard u-ould be mw 
Dilid to that touvhin^ capital ci3V<, 

As to the matter of corJcni^ he oVierved that confent m^ 
cure an irrtgulariiy, but cxtk^i ju -tifT t^•c breaking throu^ 
any i>f the fundiinenul pj:ncipde> o^" livr; cfeccbSy fuch rules 
%% are in favour of a piiuvier w-h^i is 2::!">**rnrig ?br his Efic A 
pnfiM^^i in this o':ivru:ni:Vancr b hiz^j yJ j*^ : he may be 
overax^vd or furprieci into a c?cf«:t, maai^atly to fo ?iej«- 
divv : and ther^^Kf Ae jui^ ia tJic reibhitioa cited btm 
Curt-\^.{^ (ivi >ii*hk:h he rrf^sri is an auAociry in poinft wiA fum) 
Arew the clrcumAuncr ctf di-e cvxjZoa: qi^te oat rf tiac cafe. 
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' To diis it was anfwered by the counfel on die part of the Mr. Attorney. 

crown, that^ except the refolution reported by CartkeWj there Kf n«>^J- 

is not a fingie audiority in the books whiqh faith that a juror str^?ge! 

Hiay not be withdrawn or the jury difcharged, even in capita) MV. Soiicicort 

C3fes, widi Ae confent of all parties. That it was done in the *^*'^ 
cafe of Man/ill fo long ago as the 26th of Eli%. And all the 

judges of SerjeantS'inn in Fleet-Jireet then agreed, that it might i And, 103, 

be done ; and had often, to their knowledge, been done- That *°^ 
the rule laid down by Lord Coke in his firft and third inftitutes 
runneth in general terms and doth not indeed except the caf^ 
of confent, but that cafe muft be fuppofed to be excepted* 

That it frequently hath been done fmce Lord Cokeys time, 
even withoHt confent, where the circumftance of the prifoner, or 
the dpnands of publick juftice did require it. And for this they 
cited 2 Hale ags, 296, 297. i Fent. 69. KeL a6, 4.7, 52. 

They feid they did not cite thefe books with an entire ap-» 
probation of the practice in every inftance in which it prevailed } 
for fome of the cafes, particularly ff^hitebrea<r%^ ought never ^ st. TrL S27, 
to be drawn into example ; but only to fhew what the 0{)ituon 
of thofe times was. 

Th^t th^ opinion of the judges in Lord Delamere*s cafe 
dodi not afFe<Sl the prefent queftion; for the onlyqueftion pro- 
pofed to the judges was. Whether in the trial of a peer in the 
court of the Lord High-Steward the court might, after evidence 
given, adjourn the peers-triers from day to day. The judges 
did not prefum^ to anfwer that queftion, it being a point of 
judicature, of which that court alone was the proper judge. 
But they did (ay, that, in the cafe of a common jury (worn and 
charged, they ough^ ^o give their yerdifl before they are dtf- 
chaiged : meaning only, that a jury in a capital cafe cannot be 
acQoumed and feparated after evidence given, but muft be kept 
together till they agree on their verdi£L The occafion which 
kd them to lay this (heweth, that the cafe of an adjourq- 
ment was what they had then in contemplation, and not the 
cafe of a total diiiniffion of the jury ; and fo doth the reafaa 
they give (at the pnuftice j this, they (ay, is done for fear 
rf tan^ring and corruption. In the cafe of a bare adjourn- 
(pent Acre may. he room for this fear, but in the cafe oS^^ 

^tota\' 
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7i total di{miiEon» when no verdift U to be giveiiy there 

cannot. 

t Tfi 6499 They infifted on RookwociTs cafe as a cafe in point : for had 
the prifoner's counfcl taken exceptions to the indi(%n[ient com* 
ing within the rcilridions of the aft of the 7th of King WiU 
Ham ; and had thofe exceptions been allowed, the indiftmeat 
muft have been quafhed, and tlie jury, though fworn and 
charged, muft have been difinifTed : and yet it cannot be ima^ 
gined, that the quaihing that indiftment and difcharging that 
jury would have difchargcd die prifoner from anfwering to the 
treafon on a freih bill of indi£hnent. 

At to the three refolutions reported by Carthnv^ the two 
laft, they iaid, are manifeftly againft law, in the latitude laid 
down in that book. The King in a civil cafe may by his 
prerogative withdraw a juror, for he cannot be nonfuited; 
and it is frequently done in informations in the Exchequer on 
account of the revenue : and though the court refufed to do it 
in the cafes oi Morgan and y^^ cited on the other fide, yet in 
the cafe of one fVilkinfon^ Pafcha 6 Geo. II, which was an in- 
di£bncnt for mifapplying money raifed on the fcavengers' rate, 
the court did difcharge the jury at the prayer of Mr. Jufticc 
Abney then one of the King's counfel, without the defendant's 
confent. 

It is objefled, thnt a prifoner may be drawn into a confent 
to his own' prejudice ; but certainly a prifoner may do much 
more than confent, he may abandon all defence, he may plead 
guilty. He may on his trial wave all his challenges and put 
himfclf on the firft twelve that (hall appear. An acceflary 
cannot be brought to his trial before the principal is convifted 
tiale »i4. or outlawed ; but if he plcafeth he may wave that privilege 
and fubmit himfelf to a trial, and it (hall not be error becatife 
he conftnted. Befides, in die prefent cafe, what was done was 
at the prayer of the prifoners, and, as the court then took die 
^fe, manifeftly for their advantage. 
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Cafes may happen, where the court, m dfhlu juftiilay 

and out of r^ard to the prifoner, ought to difcharge the 

*jiiry, and poftpone the trial. The cafe put by Lord 

Hale of a madman putting himfelf on his trial is ftrong to 
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this pgq>ofe; and other cafes of the like kind may be 
put. 

On the whole riiey prayed judgment for the King. 

Sir John Strange cited a record of Hilary 8 H. VII. Rot. 3, 
a copy whereof he brought into court. It was an indidhnent 
for murder, anti not guilty pleaded. The jury, having heard all 
the evidence, withdrew to confider of their verdift, and being 
returned, delivered their verdift into court in writing; and 
being examined by the court how they came by that writing 
confclTed it was delivered into their hands by the prifoner at 
the bar as they pafled by him. The court thereupon difcharged 
the jury of the prifoner, and committed them for this mifbe* 
haviour \ and a new venire was awarded \ and the fecond jury 
brought him in not guilty. 

The arguments being long, and the day far- (pent, the court 
deferred giving tlicir opinion to the 20th. 

December 20, 1 746. 

On this day, prefent the iame judges as on the 15th; Opinions of Um 
die court delivered their opinions feriatim. And all, except i*****^^ 
one, agreed, that judgment ought to pafs upon the priimers. 
They agreed, that admitting the rule laid dowh by Lord Cuke 
to be a good general rule, yet it cannot be univerially binding : 
nor is it eafy to lay down any rule that will be fo. The rule 
cannot bind in cafes where it would be produ£tive of great 
hardfhip 01 manifcft injuilice to the prifoner. 

In the prefent cafe, the prifoners were advifed upon their 
trial to objc(5l to the jurifdidlion of the court; but having 
p l ea ded to iffue, it was faid that they were too late with that 
qbjedion. In order therefore to let them into the benefit of 
this obje(3ion, liberty is given them, at their requeft, to with-p 
draw their plea of not guijty, before evidence given, and to 
plead to the jurifdiclipn. Now the plea of not guilty being 
withdrawn, the jury had no iflue to try, nor evidence before 
them, and muft of courfe therefore be difcharged; and confe- 
quently the prifoners have no right to complain of that which 
was a neceflary confequence of an indulgence fhewn them by 
the court. 

The judges who concurred in this opinion paid ytrj little 
regard to die refolution reported by Canhew\ not only for 

the 
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the reafons infifted on by the counfcl for the crown, Irat be^ 
caufe, as no other printed report of that time taketh any notice 
of this refolution, it is- very doubtful whether there ever was 
any fuch refolution or not ; efpecially flnce Mr. Baron Oarh 
informed the court that he hath a MS. report of the late Lord 
Chicf-Juftice Eyre of the cafe of Thg King and Perkins^ in 
which cafe Carthew fuppofeth Holt to have reported diis refo- 
lution. 

The cafe was thus, Perkins was indiftcd for perjury in an 
anfwer in Chancery ; the iflue came on to be tried before Holt 
at the fittings in Guildhall the ninth day of November 1698, 
when the bill was produced by the counfel for the profecution 
in order to intitle them to read the anfwcr, it appeared that the 
bill had never been filed, fo that neither bill nor anfwer could 
be read. Hoh offered to ftay till the profccutors could fend 
the bill to the office and have it filed. But they forcfeeing that 
it could not be done in any reafonablc time, their counfel infifted, 
on behalf of the t:rown, upon withdrawing a juror : HoltwoM 
not allow of it, and the defendant was acquitted. 

Holt upon this occafion faid, " I have had occafion to con- 
** fider of this matter. In criminal cafes a juror cannot be 
<* withdrawn but by confent : and in capital cafes it cannot 
** be done, even with confent*" 

This is the whole of the cafe, as reported by Eyre; not a 
%vord of any refolution of the judges on the point. And Holfs 
manner of expreiEon, / have had occafion to confider^ feemeth to 
imply that the opinion he gave was the refult of his own 
thoughts on the fubjeA. 

With regard to Tracy^ MS. it was obferved by Mr. Juftice 
Jhney^ that Tracy was* not an EngUjh judge at^e time the 
judges arc fuppofcd to have come tothefe refolutions, or even 
fo early as the year 1698 ; and therefore he muft have taken 
up the matter uj>on report at fecond h;uid. 

Thev all agreed, that the opinion of the judges in Lord Dela^ 
fnere\ cafe do^th not affcc\ thb queftion for the reafons in- 
fifted on by the King*s counfel j and joined in condemning 
the proceedings in the cafes of Wcitfthread and Fenwick^ as 
cruel and illegal. 
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The learned judge who diffented admitted, that the difcharg* wri^')''' 
Ing the jury in the prefent cafe was an inftance of great in-, 
diligence towards the prifoners. But he thought it lafer to 
adhere to the rule of law, which is clearly laid down by lord 
Coke^ than, upon any account, to cftablifh a power in judges, 
wfaidi, it is admitted, hath been grofsly abufed, and may be fo 
again. 

He obferved, that ManfeWs cafe was the firft, and, except dia 
prefent, is the only cafe wherein the prifoner's confent appears 
to have been taken : and that the aflcing the prifoner's confent 
in ManftWs cafe plainly bctrayeth a confcioulhcfs in the judges 
that the thing was irregular, and could not be done at the dif-^ 
credon of the court. 

Cafes, he f^d, have been put, where the circumdances of 
die prifoner feem to require that fuch a power fhould be lodged 
in the court : and other cafes may be put, where publick juftice 
fecmcA to require the lame. But thefe are particular and 
fingle inconveniences -, and the policy of the law of England^ 
and indeed the true principles of all government, will rather 
fiiifer many private inconveniences, than introduce one publiok 
mifchief. 

He confidered the trial by the fame jury which is fworn and 
charged with the prifoner, as part of the jus publicum ; as a 
facred dipojitum committed to the judges, which they ought to 
deliver down inviolate to pofterity ; and concluded, that, the 
trial on die 29th being irregular, no judgment ought to be 
given on that convi<ftion. 

But judgment was given as in cafes of high treafon. 

Mr. Juflice Fofler d<^livered his opinion in this cafe as 
foUoweth. > 

This cafe hath been very well argued at the bar j but the 
counfel on both fides went into the general queftion, touching 
the power of the court to difcharge juries fworn and charged 
in capital cafes, farther than I think was neceflary. 

The general queftion is a point of great difficulty, and of 
mighty importance ; and Intake it to be one of thofe queftions, 
which arc not capable of being determined by any general rule 
that hath hitherto been laid down, or poflibly ever may be. * 
iFor I think it is impofiible to fix upon any fingle rule wliich 

can 
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cm be made to gorem the infinite variety of ca(<Hr tx^ch ftiay 
Come wider dns general queffion, without manifeft abfitnfity ; 
tnd in feme inftanccs, without iht higfaeft rnjufKce. 

I therefore chooTe to confider the preient quefBon fingly as 
k ftandeth upon the record, and to throw out of it every con- 
fideration that is foreign to it ; and pollibly, by fo doii^, moft 
of the objc6Hons which have been made in the prefent cafe may 
leceive Ais fliort anfwer, TTiat they are IcveHcd at an ifnpfoper 
ixircije of the power, but da not reach die prefent cafe. 

The queftion therefore is not, Whether a jury may be diP 
charged after evidence given, in order to the preferring a new 
indi^ment better fuitnl to the nature of the cafe; where, 
dirough the ignorance or collufion of the oflScer, or die mif- 
tdce of die profecutor, the hSt laid varieth from the real fa<^ 
dr Cometh (hort of it in point of guih. 

Kel.a6.51. This was frequendy done before the revoludon, and in 

one or two * inflances fmcc. But this is not the prefent 
queftion. 

Nor is the prefent queftion. Whether the court may dif-^ 

charge a jury fworn and charged, where undue praSices appeaif 

1 Vent. 69. to have been ufed to keep material witnefles out of the way; 

or where fuch witnelTes have been prevented by fudden and un- 
ibrcfeen accidents. 

This likewife is not the queftion, and I give no opinion oii 

it ; only let it be remembered, that Lord Chief- Juftice Hak 

t Hale. 295, juftifiedi this praftice, which, he faith, prevailed in his time, 

»9*f 297. j^jj jj^ jQ^g prevailed, by llrong arguments drawn from the 

ends of government and the demands of publick juftice. 

Nor is it now a queftion, nor, I hope, will it ever be a 
queftion again, Whether in a capital cafe the court may, in 
their diferedon, difcharge a jury after evidence given and con- 
cluded on the part of the crown, merely for want of fufficient 
evidence to convi£l ; and in order to bring the prifoner to a* 
fecond trial, when the crown may be better prepardL 

tSt. Tn. 827, This was done in the cafes of fVhltebread zni Fenwickj and 

it was certainly a moft unjuftifiable proceeding. I hope it wilt 
ilever be drawn into example. 

* ^o^Amm HawkiMt's cafof infrorf. 38,. 59. (And fee >• 3*8*) 

Nor 
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Nor 19 die prefent queftioD) Whether the bare confent of 
tbe priibnery unaffifted by couflfel) and confenting U bis $wu 
frijitdki^ will render the court (|uite bhmelefs in difcharging 
a jury after evidence given on both fides and concluded. 

This was done in the cafe of Manfel^ which hath been cited t Aad. loj, 
at the bar : but I tJMnk it ought not to have been done; for, 
notwitbftanding what the record faith of the uncertainty and 
infufficiency of the verdift, the trutii of the cafe was no more 
than this, The jury were not agreed on any verdift at all \ and 
therefore nothing remained to be done by the court, but to 
iendthem back, and to keep them together, till theyfliould 
agree to fuch verdift as the court could hav^ received and 
recorded : and die prifoner ought not to have been drawn into 
any confent at all ; for in capital cafes I think tiie court is fb 
fer of counfel with the prifoner, that it fhould not fuffer him 
to confent to any thing manifeftly wrong, and to his own pre- 
judice. 

I thought proper to premife thefe things, in order to clear 
die prefent queflion of every confideration which I take to be . 
foreign to rt. 

And now I will ftate what I take to be the prefent queflion : 
And that is, 

Whether in a capital cafe, where the prifoner may make his 
fan de fenc e by counfel, the court may not difcharge the jury 
upon the motion of the prifoner's counfel, and at his own re- 
queft^and with the confent of the attorney-general before evU 
difice given^ in order to let the prifoner into a defence, whicht 
in the opinion of the court, he could not otherwife have been 
let into. 

And I am clearly of opinion, that a jury may in fuch a cafe 
be difckarged ; and that the difcharging the jury, under thefe 
circumftances, will not operate fo as to difcharge the prifoner 
fiom ai^ future trial for the fame dFence. 

It feems that an opinion did once prevail, that a jury, oncd 
fwora and charged in any criminal cafe whatfoever, could 
not be dUcharged without giving a verdiA ; but this opinion 
» exploded in F^rrar^s cafe, and it is there called a commm tra-^ Ray. (4. 
JWiiirWlUicb bad been holden by many learned in the law. 
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My Lord Coke was one of thofe learned men who gave intd 
this tradition, as far, at leaft, as concemeth capital cafes ; and 
he layeth down the rule in very general terms, in the paflages 
which have been cited on behalf of the prifoners from his firfl 
and third inftitutes. 

The fame rule is laid down in Hale's Summary of the Pleas 
P. »57» of the Crown ; a very faulty incorreft piece, never revifed by 

him, nor intended for the pre&. 

But as his lordlhip in his Hiftory of the Pleas of the Crown 
juflifieth the contrary pra£Hce, his authority is clearly on the 
other fide of the queftion : and his authority is the more to be 
regarded, becaufe he had feen and well confidered the paflages 
cited from Lord Coke ; though I believe the rule, as it fiandeth 
in his fummary, hath contributed not a littk to the confirming 
many people in Cokeys opinion* 

My Lord Coke layeth down the rule in very general ttnhS; 
but he hath not given us any of the principles of law or rea- 
ibn whereon he groundeth it. He hath indeed, in his firfl In- 
ftitute, cited one, and but one authority in fupport of it, and 
that authority doth not, to my apprehenfion, in the leafl war- 
rant it. 

Kx E. III. iS. A man was indited for larceny, and upon his arraignment 

pleaded not guilty, and put himfelf upon the country : and after- 
wards, when the jury was in court, he prayed the liberty to be-* 
come an approver ; and this was denied him ; for when ifliie is 
joined, it ought to be tried. And he was tried and found guilty^ 
and hanged. 

This is the whole of that cafe. Here is not the leaft intuna- 
tion given of any general principle, that a jury once fworh and 
charged cannot be difcharged without giving a verdift ; nor did 
the court, as I apprehend, go upon that principle. It went 
Upon a principle quite different, a principle adapted folely to 
the cafe then before the court, which I fhall mention prc- 
fcntly, 

:crone, 449* Indeed FitzhcrherU who abridgeth this cafe, dodi fay, diat 

d)e reafon of the judgment was, that the inquefl, having been 
once charged, could not be difcharged ; which poflibly might 
uiduce Lord Coke to draw the fame conclufion from that 
cafe. 

t But 
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But the reafon given by Fitzbirbert is not the realbn giyen 
in the book. Nor doth it fo much as appear by the book, that 
the jury was Twom ; the words of die book are, ^ Apres quant 
Penqueft fuit tcy<i* afterwards ii^en the jury was here, or in 
courts whether fworn or not doth not appe^ by the book. 
But whelhex the jury was fworn or not, there was not die leafl: 
occafion to refort to any general principle, That a jury pnci 
fworn cannot be difcbarged: becaufe there was, as I hinted be* 
for^ anodier rule at hand adapted to the cafe of an approver, 
i^ch, I think, wholly governed that cafe. 

And die rule was this ; that a perfon who had once pleaded 
to ifliie could not after that be admired to a confef&on in 
.order to lave his own life, by charging odier pprfons fuppofed 
to be his accomplices in the fame fad : for, by^once folemnly 
denying the f2£t upon his arraignment, he had, in the opinion 
cf diofe dmes, loft all credit, and fo could not be received as an 
evidence againft other people. 

This rule is laid down by Stanford^ and it prevailed for a Pi. Cor. 144. 1 
long time : and it is obfervable, diat Brooke^ who abridgedi Bro.Coron^f ? 
this very cafe, carrieth the reafon the court went upon no 
farther than the law then went in the cafe of an approver \ his 
words are, ^ A man was arraigned for felony and pleaded not 
*< guilty, and afterwards would have become an approver, and 
** was not fuiFered, becaufe be had joined ijfu'e before/^ Not be- 
caufe die jury was fworn and could not be difcharged, but be- 
xaufe he had, on his arraignment, denied the hStp 

Thus dien ftandeth the cafe with regard to die Angle au- 
thority cited by Lord Coke. The judgment did not go upon 
the general principle laid down by him and Fitzherbert^ but 
upon a principle peculiar to the cafe of an approver. 

It muft be owned, that the judges did in after-times abate 
of tbeir rigour with regard to die cafe of approvers s and did 
admit perfons to the liberty «f approving, nod only after ifDic 
joined, but even after the jury was fworn and evidence in part 
given; but fddom after the evidence gone through and con* 
eluded I as appeareth from fcveral inftances jQientioned by Lord 
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But then it muil be owned, on the other hand, that whenever 
thcv did fo, they went in flat controdicUon to the general nik 
laid down by Cokt and Fiizherhcrt. 

I will only add, with regard to this point, that die admitting, 
or not admitting pcrfons to become approvers, was always con- 
fidered as a matter ofnure difcreiicn in the court ; as a matter 
of grace, and not of right ; and yet we fee, that, in a matter of 
mere difcretion, the court did frequently, upon the (pecial cir- 
cumdances of the cafe, difcharge juries, after diey were iworn 
and charged, and had in port heard die evidence. 

Thcfe inftanccs therefore muft be coniidcred as fo many 
exceptions to the general rule ; though, I confefs^ they do not 
come up to the cafe of difcharging one jury, and bringing the 
pri(bner to his trial by another. 

But flill they (hew, that the rule now contended for on die 
part of the prilbners cannot be true in the latitude the words 
import : and, I think, they do in part (hew, what I hinted in 
the beginning, that no general rule can govern the difin^on 
of the court on this queftion in all poflible cafes and drcum- 
ftances. 

But this will appear in a ftronger light in thofe cafes where 
th^ circumflances of the prifoner appear on his trial to bp 
fuch, as that the tiial cannot proceed without manifeft injuftice 
to him. 

A great variety of cafes might be put upon this head : but 
as this is a point which ought to be treated with great caution, 
I think it fafer to cite a cafe which I find ftatcd to my hand, 
than to fuppofc and argue from any cafes of my own. 

Hale55« The cafe I mean is that put by Lord HaUj which was men* 

tioned the laft time at the bar. 

" In cafe a man in a phrenzy happen by fome over-fight to 
^ plead to his indidment and put himfelf on his trial \ and it 
^ appeareth to the court, on his trial, that he is mad ; the 
" judge, in difcretion, may difcharge the jury of him> and rc- 
^^ mit him to gaol, to be tried after the recovery of his under- 
^ « ftanding." 

But without reforting to authorides in a plain cafe, the 
common fenfe and feeling of mankind, the voice of nature, 
reafon, and revelation, all concur in this plain rule, That m 
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man Is t9 be condemned unheard\ and confcquently no trial 
ought to proceed to the condemnation of a man who by the 
providence of God is rendered totally incapable of fpcaking 
for himfelf) or of inftrufting others to fpeak for him : and 
common fenfe will at the fame time tell us, that the bare pod- 
poning a trial, under thefe circumflances, will not difchargc 
the prilbner from a future trial, when his prcfent difability 
ifaall be removed. 

This cafe is furely an exception to any general rule that the 
wit of man can lay down on this point ♦. 

Another cafe, which I take to be an exception to the ge« 
neral rule contended for in behalf of the prifoners, is, when by 
the indulgence of the court, and the confent of the attorney- 
general, the trial of the iflue goeth ofF after the jury fwornand 
charged ; in order to intitle the prifoner to fome advantage in 
pcHnt of defence, which in the rigour of the law he could not 
otherwife be intitled to. 

And thi^ I apprehend, appeareth from the cafe of Rook- ASt.Tri. 64). 
W9od<^ virhich alfi> was cited at the bar • 

In that cafe the jury was fworn and charged, and the 
indifhnent opened by the King's counfcl. The prifoner's 
counfel then offered fome exceptions to the indiftment, appre- 
hending, as they (aid, that fmce the aft of 7th King JV. de- 
cbredi, diat the exceptions therein mentioned fliall not be taken 
after evidence given^ the prifoner, by a favourable conftru£Hon 
of the aft, had liberty to take exceptions at any time before evi- 
dence. 

The court was unanimoufly of opinion, that the prifoner's 
couniel had lapfed their time for taking any exceptions at all : 
that the proper time for taking exceptions is before iiluc joined, 
or at leaft before die jury fworn. 

And yet it being a cafe of life, and on a new a<ft of parlia- 
ment, the court did agree that, in that inflance only, the coun- 
fcl fliould be at liberty, with the confent of the attorney-general, 
to take their exceptions; confining themfelves to the excep- 
tions mentioned in the a£l, of which they could not have the 
benefit in arreft of judgment. 

The prifoner's counfel declined to enter into their txce^ 
dons under that ceftriftion, and fo the trial went on. But 



(* See the cafe of FK^^btth MioAnu^f, 76.) 
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had excq>tions under the reftri^ons of that afi been takeil 
and aDowed, the indifhnent muft have been quafhed, and the 
jury then fwom and charged muft have been diicharged without 
giving a verdi& 

Lord Chief- Juftice H^t did not come readily into the ex- 
pedient^ propofed by the reft of the judges, of letting the pri- 
ibncr's counlel into their exceptions, even with die confent of 
4ScTri. i56« the attorney-general ; and in the conclufion declareth, that Ae 

attorney could not content to it, unlffs be weuld alfa confent t9 
difcbarge the jury, 

Thele are his words, as I have taken them from the printed 
trial. His lordfhip furely at that time entertained no doub^ 
that at the prayer of die prifoner and his conniel, and mtfa the 
content of the attorney-general, a jury fwom and charged in a 
cafe of high treafon might be difcharged. The other judges 
prefent (who were the Lord Chief- Juftice of the Common 
Pleas, the Lord Chief-Baron, and four <^ the puifiie Jiu^es) 
muft certainly be of die (ame opinion ; otherwife they would 
never have given way to the taking of exceptions, which if 
they had been allowed muft have ended in difcharging the jury, 
and at the (ame time could not, in the nature of things, have 
operated, fo as to difcharge the prifoner from anfwering to ano- 
ther indifbnent for the fame offence. 

It is iaidy on the authority of a very (hort and imperfed 
note in CartbtiVy that, in lefs than two years afterwards, all 
the judges of England upon debate among themfelves came to 
a refolution, that in capital cafes a juror cannot be withdrawn, 
though all parties confent to it. 

It was very properly alkcd by the counfel for the crown. 
Upon what occafion this debate among the judges was had I 
Whether any cafe was then depending in judgment before them 
which gave rife to the conference, and which was to be go- 
verned by this refolution, and what were the particular cir- 
cumftances of that cafe, if any fuch there was ? Tliefe quef- 
tions, I fay, were very properly aiked : for the true extent of 
all rules of this kind, however generally they may be penned, 
is, and alwa3rs will be, in a great meafure, adjufted by die cir- 
cumftances of the cafe under confideration at the time when the 
rule appears to be given. 

It 
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It feems, endeavours have been ufed to come at the neceflary 
light in thefe particulars, but to no purpofe : only it is faid 
upon die authority of a MS. of a late learned judge, that this Tr-cy. 
reipIutioDy among others, was taken upon a conference among 
the judges in relation to an indi(Shnent againft the then fheriiFs 
of Lmdon for a bare mifdeme^oui ; but what were the cir- 
cumftances of that cafe^ or what became of it doth not appear. 
And therefore, Ifreely own, this extrajudicial opinion (for with 
regard to capital calbs it js extrajudicial) weigheth very little 
widi me in tl^e prefent queftion ; and doth by no me^s fhake 
the authority of RookwooiFs ♦ cafe, which I take to be a cafe 
very nearly in point with the prefent, and moreover was a 
cafe where the point did judicially come before the court, and 
in which the court had the affiftance of very able counfel on 
both fides of the queftion. 

The only difference between the cafes is this; Rookwood 
could not have had the benefit of his exceptions without the 
indulgence of the court, and confent of the attorney-general \ 
whereas the prifoners at the bar might, in my opinion, have 
had the full benefit of their point of law without either. I 
need not repeat what I faid on this head the laft time I fpake 
«f this matter. But as a doubt arofe on that point, the ex* 
pedient now under confideration was thought of. This ex- 
pedient the court came into at the prayer of the prifoners and 
|heir couiifel, and with the confent of the attorney- general. 

Not to bring the prifoners' lives twice in jeopardy, (which 
is one great inconvenience of difcharging juries in capital 
cafes,) but merely in order to give them one chance for their 
lives, which, it was apprehended^ they had loft by pleading tQ 
U&ie. 

Nor was it done to poftpone their trials to an unreafonable 
diftance, when their witnefles might be dead, or wearied out 
by a long and expenfive attendance, (which is another great 
inconvenience which may attend the difcharging of juries at 
difcredon, and was an ingredient of great hardfhip in the cafes 
of IVhitebread and Fenwicky) but in order to bring them to a 
trial with all the fpeed that might be, in cafe their plea 
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• S€C Hoh*% and Tror/s opinion in 1704, in the cafe olArmt Hawkins, ^LiYia, 
cud of this cafe. ^. 38, 39. 
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fliould be over-ruled : and accordingly they were tried the 
very next day, as foon as judgment was given on dieir plea. 

Upon the whole^ my opinion is, that all general rules, touch- 
ing the adminiftration of juftice, muft be fo underftood, as to 
be made confident with the fundamental principles of juftice : 
and confequently alt cafes where a ftri(^ adherence to the rule 
Would clafh with thofe fundamental principles are to be con- 
fidered as fo many exceptions to it. The cafes I have men- 
tioned, and many others which might be mentioned, are ex- 
ceptions to the general rule infifted on in behalf of the pri- 
foners. 

The cafe at bar is, I think, an exception to that rule; and 
at the fame time ftandeth clear of thi inconveniences men- 
tioned by the prifoners' counfd. 

The difcharging the jury in this cafe was not a ftrain in fa- 
vour of prerogative; it was not done to the prejudice of the 
prifoners; on the contrary it was intended as a favour to 
them« 

In that light, I fay, it was confidered by the coiut ; in Aat 
light it was confidered by the prifoners and their counfel, and 
accordingly they prayed it ; and in that light Mr. Attorney- 
general, with his ufual candour, confentcd to it. 

And in that light I know of no objedion in point of law or 
reafon to it. And therefore I am of opinion that judgment 
ouffht not to be arrefled. 

Mr, Juflice Tracy\ MS. having been cited in the fore-r 
going cafe by the prifoners' counfel and taken fome notice of 
by the court, I think it not amifs to fubjoin from the fame MS^ 
which I had not then fcen, a report of the following cafe. 

.^jj. , - *' At the feflions at the Old Bayly htfort Eajler term 17041 

'* Jnne Hawkins was indi6ted for breaking the manfion-houfe 
• ^* of Samuel Story in the night-time. It appeared on evidence, 

*^ that the houfe belonged to the African company, that Storf 
^* was an officer of the company, and that he and many other 
*' perfons as officers of the company had feparate apartments in 
'' die houfc, in v/hich they uihabitcd and lodged ; and that the 

*' apartmejjt 
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" apartment of S/ory was broke open. It was hoMtnhy Holt 

" chicf-jufticci myfelfi and Baron Bury, That the apartment of [^Hal^^^^'i*!' 

^ Story could not be called i^/i manfion-houfe ; becaufe he and 557.Leacb26: 

" the othersinhabit in the houfe merely as officers and fervants 

^ of die company : and thereupon the jury was difcharged of this 

^ indi^ment^ and it was armndedy and laid to be the manAon- 

•* houfe of the company." 

The record hath been looked into. It warranteth the re- 
port of the learned judge in the fubftantial parts of it, though 
in fome points it is defedlive. Two bills were in faS preferred 
againft the woman, the firft for burglary and larceny in the 
dwelling-houfe of Samuel Story^ to which fhe pleaded and put 
herfclf upon the country. The fecond for burglary and larceny 
in the manfion-houfe of the African company, in which (he is 
charged to have committed the burglary upon ^t fame day^ 
and to have ftolen the very fame goods as in the former oilL 

It appeareth upon this fecond bill, that fhe was acquitted of 
the burglary and found guilty of the larceny ; but it doth not 
appear by any entry on the firf^, that the court proceeded on it 
farther than the receiving and recordmg her plea, and remand- 
ing her to Newgate ; probably till the fecond amended bill could 
be prepared and fent to the grand jury. But certainly it is 
more reafonable to impute this defeft to the neglefl: of the of- 
ficer who omitted to make the proper entry, than to imagine 
diat the learned judge was totally miftaken in a plain matter of 
bB^ falling within his own knowledge. 

Another circumftance which may beget fome doubt might 
be, and probably was, owing to mere accident. The firfl bill is 
now found upon the file among the indidlments of the then next 
preceding feilions [AJarch 8th, 1703.] But it ought to be re- 
membered, that neither i/<?//, Tracy nor Bury attended at that 
dme ; and that it appeareth by the record that they all did at- 
tend at the following fcffions ; at which time, according to the 
judge's report, the point came under confideration upon evi- 
dence given on the firfl bill, and ^e fecond amended by the 
dire^on of the court was preferred^ 
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The Cafe of Mr. Charles Ratcliffe, MicbaelmaS 
io Geo. 11. in the Kings Bend. 

WiUlisr.) TTE was concerned with his brother, the late earl of Der^ 

perfoQ au xl wentwatery in the rebellion of 17 15 s and in A£ay 1716 

nod of trea. ^^^^^ convidted and attainted of high treafon before fpecial com- 

1 it retaken, miffioners of oyer and terminer purfuant to die aA of the firft 

of the bte king* While he was under fentence of death, and 

probably before the aft of general pardon of the third of Ae 

late * king pailedy he made his efcape out of Newgatey and got 

Over to Frame* 

At the latter end of the year 1745 he was, with fonie other 
officers, French^ Scotch and Irijh^ taken on the coaft on board a 
Fnnch fhip of war; which was loaden widi artns^ ammunition 
and other warlike ftores, bounds as was fuppofed, for Scotland i 
Ivhere the rebels were at that time in arms* 

On Friday the aift Novemher 1 7465 he was brought to the 
bar by virtue of a habeas corpus directed to the conftable of the 
Tower or his deputy j and the record of his convidiion and at- 
tainder was at the ikme time removed thither by certiorarL 

The habeas corpus with the return, and alfo the certiorari 
and record of the conviftion and attainder being read, the fub- 
ftance of the record was opened to him in Englijb by the fe- 
condary on the crown fide ; who then afked him what he had 
to fay why execution fhould not be done upon him according to 
the judgment. He prayed, that counfel might be afligned him, 
and named Mr. Ford and Mr* Jodrell\ who were accordingly 
affigncd his counfel. 

They prayed a few days time, that they might have an op- 
portunity of knowing from the prifoner himfelf the truth and 
merits of his cafe \ which was granted* 

They alfo prayed a copy of the record 5 which was denied 
them. But the officer, by the diredion of the court, read 
over the indiftment a fecond time very diflinfUy, and the 

• See the 45th fe^. of the aa* 

prifbner^t 
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|)nfoner*s counfel took notes of it ; and the prifoner was or«* 
dered up on Monday next* 

His counfel moved for a rule of court, that they might have 
acce(s to their client at all feafonable times. But his folicitor 
admitting that he had obtained a ivarrant from a fecretary of 
ftate to die fame purpofe, the court did not make any rule in 
die cafe, nor did the counfel prefs it ; but the court declared, 
that if the (ecretary's warrant had not been obtained, diey 
would have made fuch rule^ for the prifoner is now the pri-* 
foncr of this court ; and the lieutenant of the Tower is, as fiur 
as concemeth the prifoner's cafe, a minifter of this court, and 
fubjed to the rules of it. 

November 24, 1746. 

The prifoner was brought to the bar, and being again ar- Hepleids,t1u 
raigned be, ore tenusy pleaded, That he is not the perfon men- p^rfon?' 
tioned in the record before the court. The attorney-general, 
pre tenusy replied, The prifoner is the fame Charles Ratcliffi 
mentioned in the record, and this I am ready to verify ; and 
illtie was joined 

The prifoner's counfel prefied ftrongly to put ofF the trial of 
this iiliie, upon an affidavit of the prifoner, which was fworn 
in court, that two material witnefTes named in the affidavit are 
abroad ; one of them at Brujfelsy and the other at Saint Ger^^ 
Hunnsi and that he believeth they will attend the trial if a rea- 
fixiable time be allowed for that purpofc. But the court refiifed 
toputofF the trial, and a venire vfzs awarded returnable i;f- 
fianier : For, faid the court, this proceeding is in nature of an 
inquefl of office, and hath always been confidered as an infhm- 
tsuieous proceeding, unU[i proper grounds for poftponing the trial 
he laid before the court. It was fo confidered in the cafe of Kd.ij. 
The King againfl Barkjlead and others upon the fame iffue as ' ^^' *'• 
diis is. A venire was awarded, and a * jury returned and 
fWom inftanter to try that ifTue. It was fo confidered likewife 
in die cafe of The \ King againfl Roger Johnfon in this court, 
Michaelmas the fecond of this King. 

If Mr. Ratcliffe hath any thing to ofFer which may give the 
court reafonable grounds to believe, that his plea is any thing 



* See the record inf, in Dr. Cam.n*^% csSe,^ iii. 

f &ee J report of the cafe, /». 46. (See alfo 4 Black* Append./ 3.) 

more 
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more thin a pretence to dehyexeciitk)n,wc sre rcsdrto hear 1^ 
the fingle ifllie is lA-heth^ hr be or be sat di^ pcztozi mentioned 
in diis record ; this is a bSt weS known to cim ; and if he is 
not the perfon, he might, if he had pleafed, have made that mat- 
ter part of his affidavit ; he out do fo ftiU if he can do it with 
truth; and if he refufeth to give the court diis (atis&dioa 
touching the truth of his piea, the court doth him no manner cf 
injuftice in denying bim the dme h: privet 

As the jurymen w^rc called to the book, the prilcHicr chal- 
lenged one of them, and iniifted on his right lo a peremptory 
P.Ciftj. challenge; but his ch^Umge was over- ruled. For though 
there are fomc opinions in the bocks that in collateral iffues cf 
this kind the prifoncr hath a peremptory challenge, )Tt the 
later and better opinion is diat he hath not ; and ^e modem 
pradice hath gone accordingly. 

ilk ii7. Chief' Juftice HaU faith, That in cafe of an ifiiie joined on 

error in b£t affigned for re\xrf.i2g an outbwry, the priibner 
hath no peremptory challenge; and in p. 378. of the fame 
bode it feemeth to be admitted as a general rule, that in in- 
quefts of office (and the prefent trial is in nature of an inqueft 
,ev. (i. of office) theprifoner hath no peremptory challenge. In Bark- 

Ccb. 244. ihaiTs cafe, cited before, die prifoners were not permitted to 
challenge peremptorily; and in the cafe of Roger Jobnfon^ 
which hath likewife been already cited, the court declared, that 
the prifoner had no peremptory challenge. 

The jury being fworn to try the iflue, the indi^ment was 
read over to them in Englijb for their information as to the 
name and addition of the prifoner ; and the evidence being 
concluded, the jury withdrew for a few minutes, and then re- 
turned with their verdict, that the prifoner at the bar is the 
£une Charles Ratcliffe that is mentioned in the record. 

Note. The prifoner during the trial of this iflue had the af- 
fiftance of his counfcl ; who crofs-examined the King*s wit- 
ncflcs, and obferved fully upon the evidence. 

After the verdid was brought in, the prifoner's counfel todc 
notice of the Ad: of General Pardon paflfed in the third of 
the late King ; and faid that possibly their client might upon 
tonftderation be found to be intitled to the benefit of it ; and 

conclude! 
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eoncluded with a motion, that the court, before they award 
execution, would give them fome time to confider the afl^ and 
to be informed by their client touching the circumftances of 
his cafe; that they might be able to fubmit his cafe to the 
opinion of die court, how &r he is, or is not intitled to the 
benefit of the a£t. 

But the court declared, that the prifoner having once pleaded 
in bar of execution, and that plea having been ialfiiied by the 
verdi£l, his plea is peremptory, and the verdift concluGve; 
and nothing now remaineth but for the court to award exe-^ 

CUtiOB. 

Mr. Juftice Fojler was fatisfied, that the principle the court 
went upon is a good general rule ; but he thought it not univer- 
ially true. He confidered the cafe of a parliamentary pardon 
as an exception to it \ for furely the court will never, in any 
ifarte of a caufe, award execution upon a man who plainly ap- 
peared! to be pardoned ; and therefore he.^thought, that if any 
perfon, vrfiether as counfel for the prifoner or as amicus curiay 
will NOW fhew that the prifoner is intitled to the benefit of die 
a£l, he ought to be heard. But to tbis it was anfwered by the 
Chief- Juftice, that the Aft of Pardon containing many excep- 
tions both as to perfons and crimes, the party who would take 
the benefit of it muft plead it fpecially with all proper aver- 
ments; fo as to fhcw that he is not within any of the excep* 
tions, according to the refplution in the Earl of Salijbury^% Carth. \%U 
cafe. 

The counfel for the crown did not urge either of thefe 
points againft the prifoner ; and I have been fince informed| 
that, in &vour of life, they were determined to wave diem; and 
were provided with evidence then attending in the Hall to 
prove (which was the truth of the cafe) that the prifoner 
after his attainder made his efcape out of Newgatiy which 
brought him within the exception in the 45th feftion of the 
a&. And the prifoner's counfel being apprized of this by the 
counfel for the crown, in a converfation between them at the bar, 
diought it in vain to prefs their motion any farther. And 
execution was accordingly awarded ; and a rule made, that it 
be done on Monday the 8th oi December 'y and a writ was or- 
dered to the lieutenant of the Tower to deliver the pri- 

§ foner 
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finer to die tbmS cS MidJLfn aa tfaatdzy; and anodur t9 
die (heriff CO receive hiiiiy axid to caufe ezecutkn to be dooe. 

iVl B. Since die priiboer's coonfel, after fcifficient time al- 
lowed diem CO 'w£om cfacmlelTcs of cfae erne ftace of hb cafi^ 
iiad nodiixig Co ctkx to induce eke court to dunk diat dieir 
client was inddcd to the benefit of the 2&j only diat possibly 
Mftmfmrthtr €9nfideratifn he may apfiar U kef9 ixtitUd^ there 
was certainl J no room to dday the awarding catecution upon 
lb flight a fuggeftion from the bar; and Mr. Ratcliffe had do 
in|uftice done him in that refpc^ 

He was beheaded on TriLtr^hiU on the day mentioned in the 
ruk. 

The award of execuuon in Mr. RatcUffi's cafe was agree- 
m Jw. 495. able to the precedent in the cafe of Sir JVaber Raleigb. He 
was convided and attainted at JVinchtJler before Qiecial com- 
mifioners, and being brought into the King's Bench by hahtai 
cmrpusj execution was there awards on die former judgment \ 
judgment not being pronounced afireib, it having been pro-> 
nounced before. 

ff. VIL 13, In the cafes of H. Stafford^ and of Barkjiead^ Okey and Ctr^ 
»JJ5' ^ het^ who were attainted by a£l of parliament, the tenour of the 

«j. ju afts was removed by certiorari into Chancer)', and fent thence 

by mittimus into the King's Bench ; and the Chief- Jufticc pro- 
nounced the ufual judgment as in cafes of high treafbn. 

There was no proceeding of this kind in the cafe of the 
Duke of Monmcuth^ who was attainted by a£t of parliament, 
I Ja, n. ; for the a^on at Sedgemoor happened on the 8th of 
July 1685, which in that year fell out to be the lafl day of 
Trinity term; and on the 15th he was executed. But diat 
was a time of great heat and violence, and few things then 
done ought to be drawn into example. 

A^. B. The a£l of the 3d of the late King givcth the party 

liberty to take advantage of it on the general tjfue without Jpe^ 

y. le M. cially pleading the fame ; and fo doth that on which the Earl 

of Salifiury relied. The court therefore could not in the Earl's 

cafe ground itfelf on the rule of pleading laid down in Car- 

thew\ though the rule might poflibly be mentioned ohifcr 



M !• C lO. 



THE REPORT. 

by fome of the judges. I think the true ground the court went 
upon, which indeed the reporter himfelf feemeth to hint at, 
but very darkly, was that the Earl having been committed by 
the Houfe of Peers upon an impeachment by the Commons 
for high treafon, this court cannot allow him the benefit of the 
ai£l ; it hath no cognizance of the crime he ftandeth charged 
widi ; the matter lieth before anodier and higher judicature, 
and thither his Lordlhip muft refort. 

Ani diere he afterwards had the fiill benefit of the a& with- 
out being put to plead it ; for on the 2d of OffAer 1690, 
upon reading die Earl's petition, fetting forth that he had been 
long a prifoner in die Tower notwithjlanding the laU a£f of 
fret and general pardon^ and praying to be difcharged, the Lords 
ordered the judges to attend on the Monday following to give 
their opinions, whether the Earl be pardoned by the faid a£l; 
€)o the 6th die judges delivered their opinions. That if his of- 
fences were committed before the 13th of February 1688, and 
not in Ireland^ or beyond the feas, he is pardoned. Where- 
Mpan it was refolved, that he be admitted to bail ; and the 
next day he was bailed, and on the 30th of OSfoher f he and 
his fureties were difcharged from their recognizances. 

The rule laid down in Carthew from Plowden is laid down 
in die (ame ladtude in many of the old books^ But it is 
to be obferved, that the ads of general pardon in thofe dmes 
bad no claufes enabling the party to avail himfelf of the pardon 
on tbe general tffue without fpectally pleading the fame. TTie firft 
ad which hath that claufe, that I have met with, is the a£t of 
Oblivion (12th Car. II. )• and all a£b of general pardon fince 
that time have had claufes to the fame piupofe. 
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Michaelmas, 2 Geo. II. B. R. 

The Cafe of Roger Johnjorij cited twice in Mr, 

Ratcliff'es Cafe, was thus. 

Too is rri H E defendant flood outlawed upon an indidhnent for 

D- JL high treafon in diminifhing the current coin of the king- 

dom) and was taken and committed to Newgate. Being now 
brought to the bar by habeas corpus^ he offered to furrender 
himfelf to the Chief- Juflice, purfuant to the aft of the 5th 
and 6th £• VI. c. ir. (being within the year) and to traverfe 
the indi£bncnt ; alledging that he was at Flujhing beyond the 
(ras at the time the outlawry was pronounced. 

The Chief- Juftice faid, We cannot refufe to accept his fur- 
render ; he mufl be remanded to Newgate ; and let a fpecial 
entry be made that he offered to furrender, and to traverfe die 
indicSment *. 

At another day in the fame term the defendant was again 
brought to the bar, and he tendered a plea in parchment, 
u That he was out of the realm on the 8th of February when 
*' the outlawry was pronounced," and pleaded over to the trea- 
fon ; which plea was received. The attorney- general prayed, 
that he might have a copy of the plea, and three days time 
. . to demur or join ifTue j which was granted ; the court declaring 

that the attorney might have joined iflue injianter ; and that on 
the trial of fuch iffuc the prifoner could not challenge any of 
the jury without caufe. The prifoner prayed counfel, and had 
four afligned« 

pleads, At another day in the fame term tlie prifoner being at the 

Ifau ** *' ^^^> ^y ^^^^^ of the court, withdrew his plea ; and pleaded the 
fubftance of it, viz. his being beyond fea on the 8th of 
February^ ore tenus. The attorney- general ore tenus replied, 
*^ I fay he was within the realm on the 8th of February^ 
** and I traverfe his being then out of the realm." IfTue 
being thus joined, thq court awarded a venire returnable i«- 
Jlantir^ and the fherifF, fitting the court, returned a jury, 

* This juftice was refufcU to Sir Thomas Armjtrorg in a like cafe. Fide 
3 Mod, 47. and 3 St. Tri. 895. 

Theg 
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Then the prifbner's counfel opened the plea and cafe, and called 
their witnefles ; and the attorney-general infifting that the wit- 
nefles fhould be examined apart, they were fo examined; as like- 
wife were the witnefles produced on the part of the crown. 

The prifoner's counfel managed the whole in his behalf, 
and three of them were heard on the reply ; and the jury, 
after a fhort rece(s, returned with their verdift, *' That the 
" prifoner was out of the realm on the 8th of February J^ 

Then the prifoner was arraigned on the indi£bnent, to 
v(4iich he pleaded not guilty ; and the attorney joined ifllie, and 
prayed a venire returnable the fi^ft return of the next terin; 
which the court awarded ; and the prifoner was remanded to 
Newgate. 

This note of yobnfon^s cafe was communicated to me by my 
good friend the late Mr. Juftice jibney. The cafe is reported 
by Seijeant Barnardtfton * in his firft volume, and by Sir •P'79»9<>»9i 
J,hn Strange ^. 95,«o.,iii, 

tP.824. 

Hilary^ 20 Geo. II. 
The Cafe of John Murray of Broughton. 

PLEAS before our Lord the King at Wejiminjler of A pcrfon at- 
Hilary term in the twentieth year of the reign of our ^n ^y s^a^^r 
Sovereign Lord George the fecond, by the grace of God parliamcm. 
of Great Britain^ France and Ireland King, defender of 
the &ith. 

Anjongft the pleas of the King Roll. 

ENGLAND. Our prefent Sovereign Lord the King 

hath tranfmitted to his belo^fed and faithful Sir William Lee, 

knight^ and his affociates^ jujiices of our faid prefent Save- 

reign Lord the Kingy affigned to hold pleas before the King 

himfelfj his writ of mittimus, together with a writ direSfid 

t9 the clerk of his parliaments^ and the return made to the 

fame; and alfo the record of a certain aEl of parliament of our 

faid prefent Sovereign Lord the King made at Weftminfter 

clofed in thefe words : To our beloved and faithful Sir William The write/ 

Lee, knight, and ethers his afociates, our jujiices affigned to ^^^^ 

hold 
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hM pleas before usj greeting : We fend yon incited in fkefi 
frefents the tenour of a certain writ of certiorari direSei U 
our beloved Aflilcy Cowper, efqr. clerk of our ParliamentSy tegt- 
therwith the return indorfed upon the back of the faid writ; 
and alfo the tenour of a certain a^ whereof mention is made in thi 
fame writ^ intitledy An A£l to attaint Alexander Earl of KeDie 
\the perfons intended to be attainted are here named^ among wbm 
Mr. Murray is one^ of high treafon^ if they Jhall not render 
themfelves to one of his Majejlf s jujlices of the peace on or befm 
the twelfth dayofJvXy in the year of our Lord 1746, andfidmt 
tojuftice. The tenour of which faid aSl we for certain reafons 
have caufed to be brought before us into our Chancery ; and we 
do hereby command you^ that having infpe£icd the tenour of the 
Jaid a^y you farther caufe to be done thereon that which of rigbt^ 
and according to the law and cujlom of England, you fhallfee Jit 
to bo done. Witnefs ourfelf at Weftminfter the tenth day af 
February in the twentieth year of our reign. The tenour of the 
faid writ ^certiorari, and the return made to thefame^ and a^9 
the tenour of the faid aSf in the faid writ mentioned^ follow in 
^ertkiiri* ^^^fi words \ George the fecondj by the grace of God of Great 

Britain, France and Ireland Kingy defender of the faithy to our 
beloved AttAty Cowper, efquircy clerk of our ParltamentSy greet- 
ing 'f We being willing (for certain reafons) to be certified con- 
cerning the tenour of a certain aSi by us made and ena^edy by and 
with the advice and confent of the Lords fpiritual atid temp4ralj 
emd Commonsy in Parliament ajfembled at Weftminfter, xhefeveti" 
teenth day ^Oftober in the nineteenth year of our reigny inti^ 
tledy An aSl to attaint Alexander Earl ^Kellie [names repeated] 
of high treafony if they Jhall not render themfelves io one of 
bis Majejlfs jujiices of the peaccy on or before the twelfth 
day ^July in the year of our Lord 1746, and fuhnut to JuJ^ 
tice,^ Do command you that immediately after the receipt of 
this writy you do diftinSfly and openly fend before us into our 
Chancery the tenour of the faid a£fy with all things touching 
the famiy as fully and perfectly as the fame now remainetb in 
yoier cufiodyy together with this writ. IVitnefs ourfelf at 
Weftminfter, thefeventb day ^February in the twentieth year 
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tfournign. The exectUtM $f this, writ appearetb in a certain TbArvtura. 
fcheduli to this writ annexed as within I am commanded. Afhley 
Coiwper cUr' parliamentor\ In the Parliament held at Weft- 
iniiifter the feventeenth day o/OStobcr in the year of our Lord 

1745, and in the nineteenth year of the reign of our Sovereign Lord 
Geokge thefecondj by the grace of God of Great Britain, France 
^nd Ireland Kingj Defender of the Faith^ and there continued by 
feviral adjournments until and unto Wedncfday the fourth day of 
June 1746,^ the confent of the Lords as well fpiritual as tem^ 
foralj and of the Commons^ and by the confent of the Kin^s Ma^* 
jtfiy then prefent^ the following Jiatute (amongjl others) wasor^^ 

daimdj ena^ed and ejlablijhed^ (to wit) An a£f to attaint Alex- The title of the 
ander Earl ^KcUic [names repeated] of high treafon^ if they 
fball not render themfelves to one of his Majejiy^s jujiices of the 
peace on or before the twelfth day of July in the year of our Loird 

1 746, andfubmit to Jujiice. Whereas Alexander Earl ^/"Kellie The Aft. 
\names repeated] on or before the eighteenth day of April in the 

year of our Lord 1746 did in a traiterous and hojiile manner 
take up arms and levy war againfl his prefent mofl Gracious Ma^^ 
jefly within this realniy contrary to the duty of their allegiance^ 
and enre fled to avoid their being apprehended and profecuted ae» 
wording to law for their faid offences \ Be it therefore ena£led by the 
King's mofl Excellent Majefly^ by and with the advice and con^ 
jeniof the Lords fpiritual and temporal^ and Commons in this pre- 
fent parliament ajfembled^ and by the authority of the fame^ That 
if the y^/i Alexander Earl of Kellie [names repeated] Jhall not 
render themfelves to one of his Majeflf s juflices of the peace on or 
before the I2th day of July in the year of our Lord 1746, and 
fubmit to jitflice for the treafons aforefaid^ then every of them the 
faid Alexander Earl of Kellie [names repeated] not rendering 
tbemfehes as aforefaidy and not fubmitting tojuflice as aforefaid^ 
Jhall from and after the faid eighteenth day ^ April in the year of 
4ur Lord 1746 Jiand and be adjudged attainted of the faid high 
treafon to all intents and purpofes whatfoever^ and fball fuffer and 
forfeit as a perfon attainted of high treafon by the laws of the land 
wght to fuffer and forfeit \ andeveryofthefaidjtjfiicis ofthepeacn 
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^rt^ hereby required to commit every of them the faid Alexander 
EarlofK.t}X\^ [names repeated] fo furrendering himfelf to prifm 
for the faid high treafon^ there to remain until he /hall be dif^ 
charged by due courfe oflawy and thereof tTnmediately to give notice 
to one of his Maje/ly*s principal Secretaries of State. I Atblej 
Cowper cleri of parliaments^ by virtue of the writ of our Lord the 
King of certiorari to me direSled^ and to thefe prefents annexed, 
do certify that what is above written is the true tenour of the aHaf 
parliament abovefaid in that writ exprejffed. In witnefs Avhereof 
to thisfchedule I have fet my feal, and fubfcribedmy namcy daui 
the ninth day ^February in the twentieths year of the reign of our 
faid Lord the Kingj and in the year of our Lord 1 746. 

Mr. Murray being brought to the bar by habeas carpus di- 
^cfted to the lieutenant of the Tower, the foregoing record was 
rc^d to him by the fecondary on the crown fide ; and the attor- 
ney-general prayed that execution might be awarded. The fe- 
condary then demanded of him what he had to fay why executioa 
fbould not be awarded. 

The prifoner ore tenus pleaded, that he did furrender himfelf to 
the Lord Juftice-Clerk oi Scotland (who is ajuftice of the p^ce) 
• At Edinburgh the 28th of June laft. Whereupon the attorney- 
general declared, that he had authority from his Majefty to 
confefs the truth of the prifoner's plea, and did accordingly con- 
fefs it. And the court ordered the prifoner's plea, and the at- 
torney-generaFs confeffion, to be recorded ; and that the attor- 
ney take nothing by his motion, and that the prifoner be re- 
manded. 

Note. This gentleman was made ufe of as an evidence 
againft Lord Lovat on his impeachment : and it was fuggefted 
on that occafion, that the attorney*s confefling the truth pf the 
plea, by warrant from his Majefty, was a ftrain of prerogative, 
calculated to elude the force of the act of attainder, and to 
ferve the turn of making Mr. Murray an evidence. But whoever 
confidereth, that he was aftually brought before the Lord Juf- 
dce-Clerk on the 28th of June (fourteen days before the time li- 
mited by the a6l for bis furrendering was expired) and was die 

fame 
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fiune dajr by him committed to the caftle of Edinhtirgb^ where 
he was kept clofe prifoner till he was removed to the Tower; 
tvhoever confidereth this muft admit, that^ with whatever view 
lie might be brought up at this time, he had merdjrthat juf« 
tice done him now by his Majefty's order, which at one time 
or other, whenever he fhould have been brought up on the foot 
of the a£t of attainder, could not be denied him. 

The intent of the aft was anfwered by his being made amefn« 
able to juftice before the time limited for his furrendcr: and 
he being kept clofe prifoner till the day for furrendering was 
paft, it was put out of his power to comply ftridlly widi the 
letter of it ^ and therefore his noncompliance ought not to be 
&tal to him K 



tai to iiim ** 
See Roger Jobnfott*s cafe before, p. 46U 



Pafch. 20 Geo. 11. B. K. 

The Cafe of yohn Harvey. 

PLE A S before our Lord the King at Wiftminjler (1 war. 164 
of Eafter term, in the twentieth year of the reign of ^^^^ ^^* 
our Sovereign Lord George the Second, by the grace 
of God of Gnat Britain^ France and luknd King, de- t-^V^^^cf'x 

' «' tainted of fcU 

fender of the faith. bya^t of pari 

meat. 

Amongft thf pleas of the King Rdl. 

Middlefex. Our prcfent Sovereign Lord the King bath fent 
to bis keeper of bis gaol «/* Newgate bis writ clofed in thefe words 
(that is to fay) Georoe the fecond^ by the grace of God of Habeas corr 
Oreat Britain, France and Ireland King^ defender of the faitb^ 
TotbeieeperofourgaolofT^^cwgSLte^ Greeting; We command 
fou that the body of John Harvey, being committed and detained 
in our prifon under your cufiody {as it isfaid)^ together with the 
day and caufe of the taking and detaining ofbinty by whdtfoever 

* I ba%*e been informed, that Mr* Murray was now brought up in order to 
obviate an objeAion that might have been made to bis evidence upon the an* 
thority of Lord Dujfui'% cafe, reported in CMv.440. But that cafe differeth 
ftrmn this* Lord Duffus was not amefhable to juftice before the expiration of 
:he time given by the aA; nor, merely through bis own dtfauUy could be* But I 
loubt Lord Duff'ji*% cafe £»voured too much of ihsjummumjus. 

D 2 nami 
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nami the /aid John Harvey may be called therein^ yoU have im^ 
nudlately after the receipt of this writ before us at Wcftminftcrj 
to undergo and receive all and fmgular fuch things as our faii 
court /ball then and there conjider of concerning him in this be^ 
half^ and that you then have there this writ, fVitnefs Sir 
William Lee inighty at Weftminfter, the twenty-feventh daji 
e/Mzy^ in the twentieth year of our reign. And now (that « 
to fay) upon Saturday next after the morrow of the Afcenfion of 
cur Lprd in this fame term^ before our faid prefent Sovereign 
Lord the King at Weftminfter, cometh Richard Akerman gen- 
ikmany his Maje/ly's keeper of his faid gaol ^Newgate, and rC" 
turneth the faid writ as followeth : The execution of this writ 
appeareth in a certain fchedule to this writ annexedj The anfver 
of Richard Akerman keeper of his Majeflfs gaol of Newgate 
within mentioned, I Richard Akerman gentleman^ keeper of his 
Majefty*s gaol of Newgate, in the writ to this fchedule annexed 
mentioned^ do moft humbly certify and return to our mojl ferene 
Sovereign Lord the King^ that before the coming to me of the faid 
writ (to wit) on the twenty-firfl day of April in the year of our 
Lord 1747, the faid John Harvey, in the faid writ mentioned^ 
was committed to my cuflody^ and is noiu detained in the famcj 
hy virtue of a warrant under the hand and feal of Thomas 
Burdus efquire^ one of the juflices of our faid prefent Sovereign 
Lord the King affigned to keep the peace of our faid prefent So- 
vereign Lord the King in and for the county o/'A4iddiefex, and 
alfo to hear and deter?nine divers felonies^ trefpaffes^ and other 
mfdemeanours committed within the fame county 5 which faid war- 
rant is in thefe words and figures following : Middlefex, towity 
To the keeper of his Majeflfs gaol ^Newgate. Receive into 
your cujlody the body £/" John Harvey ^Pond-hall in the county 
^Suffolk, farmery being a perforty among Jl other Sy ar?ned ivith 
fire-arms and other offenftve weapons^ after the twenty-fourth 
day £/* July 1746, afj'embled in order to be aiding and afftjiing in 
the runningy landingy or carrying away prohibited or uncujiomed 
goodsy andbeingy by his Majefiy^s order in council of the fifteenth of 
]^iii\jary lafi publijbed in the London Gazettes of the ijth and 
20th of that months requir^dy among Jl other Sy to furrcnder than- 

felves 
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fdves within the fpace of forty days after the firji publiciitiori 
thereof in the London Gazette^^ to the Lord Chirf-Juftice^ or one 
&ther of bis Majefty*5 juftices of the court ofKin^s Bench^ or to 
any of his Majefty*5 juftices of the peace : and the faid John 
Harvey not having furrendered himfelf in obedience to the above^ 
mentioned order^ but having been apprehended^ taken^ and brought 
before me one of his Majejiy*s jufiices of the peace for the county 
of Middlefex, by Thomas Hales gentleman^ one of the officers 
§r ajjijiant officers to his Majejiy*s commifftoners of the cufloms ; 
and the faid John Hzrvcy beings by reafon of bis not furrendering 
himfelf purfuant to the faid order^ but negle^ing or refuftng fo to 
doj by virtue ofthejfatute in that cafe made and provided^ ad^ 
judged^ deemed^ and taken to be convi£fed and attainted offebnyy 
and tofuffer pains of death as in cafes of a perfon convi^ed and 
attainted by verdi^i and jjidgfnent of felony without benefit of 
elergy^ the faid offence being charged to have been committed in 
England; tbeje are therefore to require you to receive into your 
cujlody in the faid prifon the body of the faid John Harvey, and 
him there fafely keep^ until beJhaU be from thence dif charged by 
due courfe of law. Given under my hand and feal this lift 
April 174.7. Thomas Burdus, (L. S.) And this is the caufe 
of the taking and detaining of the faid John Harvey, whofe body 
I have ready before our faid prefent Sovereign Lord the King at 
the time and place within-mentioned^ as by the faid writ I am 
ctmnmnded. And at the fame time before our faid prefent 5^- Suggedion b: 
reign Lord the King at Weftminfter cometh Sir Dudley Ryder ^^^J;^^^'""^^ 
knight^ attorney-general of our faid prefent Sovereign Lord thi 
Kingy and in theprefence and hearing of the faid John Harvey in 
the faid above-recited writ and return named^ being now brought 
to the bar here in his own proper perfon under the cufiody of thi 
faid keeper of his Majejiy*s faid gaol of Newgate (into whofe cuf* 
tody he the faid J chn Harvey had been before committed for tbo 
caufe aforefaid in manner aforefaid) he the faid attorney-general 
of^ur faid prefent Sovereign Lord the King^ for our faid prefent 
Svucreign Lord the King^ faith^ That fine e the 2^th day ofjxdj 
which was in the year of our Lord ij^t^ (to wit) upon the twelfib 
day fl^ January in the twentieth year of the reign of our faid pre* 

D3 fent 
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fmi Stveriign Lord George tbs fitond^ by the graeg ^ God f 
Great Britain, France and Ireland King<^ difinder 0fthifaiAf^ 
end fa fortbj at tbi parijh of Saint Paul Covent-garden in tb§ 
iounty ^MiddlefeXy it was in duo mannor cbarged before Tbo^ 
mas Burdus f/q> one of bis Majefty's jujiices of tbi peace of and 
for tbe coitnty of Middlefex, ajf^md to keep tbe peace rfourfaid 
prefent Sovereign Lord the King wit bin and for tbe faid countf 
rf Middiefex, and aifo to bear and detemuTie divers fe/omesy 
trefpajfisy and otber mifdemeanars committed witbin tbe fanu 
county y by information of Thomas Jones, a credible perfon^ upon 
catb by bimfubfcribedy tbat be tbe faid John Harvey in tbe faid 
writ and return named^ and feveral other perfons to tbe number 
of three and moroy being armed with fire-arms and otber offen^ 
five weaponsy Jince tbe twenty-fourth day of July which was in 
tbe faid year of our Lord 1746, (to wit) upon the eighth eLiy 
rf OHober in the twentieth year aforefaidy were ajfembkd at 
Beauacre in the county ^Suffolk, in order to be aiding andaffifi* 
ing in tbe runningy landing, and carrying away uncu/lomed goods; 
jfnd the faid attorney -general of our faid prefent Sovereign Lord 
tbe King farther faithy That be the faid Thomas Burdus did 
forthwith (to wit) on the faid twelfth day of January, ca thepa^ 
rifi) of Saint Paul Covent-garden, certify under bis band and 
fealy and return the faid information fo 'ntadi and given before him 
as aforefaidy to the mojt noble Thomas Holies Duke of New- 
caftle, one of his Majejfy^s principal fecretaries of fiatOy who 
didy as foon afterwards as conveniently might be (to wit) upon 
the fifteenth day of the fame month of January in tbe twentieth 
year aforefaidy at tbe parijh of Saint Paul Covent-garden 
aforefaidy lay the fame before his Majefiy in privy councily and 
that bis Majefiy didy at the fame time and place lafi mentioned^ 
thereupon make his order in his privy councily thereby rejuir" 
ing and commanding the faid John Harvey (amongfi others 
in the faid order particularly named) to furrender bimfelf 
within the fpace of forty day: after the firfi publication tberetf 
in the London GazettCy to tbe Lord Chief -fufticey or one 
other of his Majefiy* s jufiices of the court of King's Benchy or 
to any other of his Majefly^s jufiices of the peace \ which faid 
order the clerks of his Majejlfs privy council did caufe to be forth* 

% with 
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tvith printed and publijhed in the two next fuccejjwe I^oticbfi 
Gazettes, and up9n the f aid fifteenth day ^January caufe ibe 
fame to be forthwith tranfmitted to the Jheriffof the [aid county 
rf SuflTolk ; which faid Jherijf did, within fourteen days afier 
the receipt thereof tauje the fame to be proclaimed between the hours 
often in the morning and two in the afternoon, in ihe refpe£fivt 
marJtet'places upon the rejpe^ive jnarket-days of two market^ 
towno in the fame county of ^mSoWl, the faid two mar ket-toxvns 
being near to the place where the faid offence was charged to have 
been committed as aforefaid; and that a true copy of the faid order 
was liMiwife within the faid fourteen days affixed up upon a 
publick place in each of the faid two market-towns, according 
to the directions and agreeably to the true fenfe, intent and mean-^ 
ing of the fiatute in that cafe lately made and provided : And 
the faid iUtorney-general of our faid prefent Sovereign Lord the 
Ki^i'i fo^ our faid prefent Sovereign Lord the King farther 
faithj That the faid John Harvey did notfurrender himfelfpur-' 
fuant to his Majeftfs faid order fo made in his privy council as 
efforefaid, but did mgle£l fo to do ; by reafon whereof he the faid 
John Harvey in the faid writ and return named is and Jiandetb 
convi3ed and attainted of felony purfuant to the fiatute in that 
cafe made and provided : And all thefe matters and things he the 
faid attorney-general of our faid prefent Sovereign Lor ^ the King^ 
for our faid prefent Sovereign Lord the King, is ready to verify 
and prove as the court Jball award. Wherefore he prayeth in the 
behalf of our faid prefent Sovereign Lord the King^ that the faid 
court here would proceed to award execution againft him the faid 
John Harvey yir the felony aforefaid, according to the directions 
of the faid fiatute., 

This proceeding was grounded upon the ftatute of the 19th '9 ^^ ^^* 
of the King : the fubftance of which, as far as concerneth ^' ^^ 
the prefent cafe, is fet forth in the fuggeftion on tne roll. A 
doubt was made at the bar, whether it was neceflary to fugged 
the feveral matters on the roll in the manner they are fuggcfted| 
in order to ground a prayer for execution. 

The court declared, that it is certainly neceflary that thofe 
matters Ihould be fuggefted on the roll. They are the feveral 
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fteps which the 2& required) to be taken by the crown, ia 
order to bring the prifoner under an attainder : and he mxf 
traverfe all or any of them. Indeed when prifoners are at- 
tainted by name, which was the cafe of Mr. Murray laft term, 
a tranfcript of die a£t of attainder is fuSicient whereon to 
ground a prayer for execution. But here is a general law 
which, it is prefumed, afie£leth the prifoner at the bar ; but he 
will not be affeded by it, unleis the feveral requifltes men- 
tioned in the z£i have been complied with in his cafe ; and if 
he traverfeth all or any of them, the imus probandi lieth on the 
crown. 

Mr. Ford (affigned counfel for the prifoner) took an ex- 
ception to the fuggeftion, that the proclaiming the prifoner 
in two market- towns was not fet forth with (ufficient cer- 
tainty \ becaufe the names of the market-towns were not fet 
forth ; fo that the prifoner could not give a particular anfwer 
to that part of the fuggeftion, nor come properly prepared 
with his proofs when the ifTues ihall come to be tried *• 

But the court was of opinion, that if the prifoner would take 
advantage of the infufficicncy of the fuggeftion, he muft de- 
mur. He cannot take advantage of it on motion. If he 
pleadeth, he muft do it injianicr and ore tenus. There can be 
no inconvenience in his pleading irrflanter^ if he intendeth to 
put the proof of all the matters fuggefted on the roll upon the 
crown. 

Then the prifoner by advice of his counfel faid, " I deny 
*' all the &6ts averred in the fuggeftion j" and the attorney- 
general replied, ** I aver that all the fafts alledged in the fug- 
" geftion are true." And the prifoner was remanded : and, 
at the prayer of the attorney-general, Monday the 22d June 
was appointed for the trial of the feveral ifTues, and a ventre 
was awarded on the roll for that day. 

Mr. Ford on behalf of the prifoner moved for a copy of the 
fuggeftion, but that was denied. However the court told him 
it fliould be read again if he pleafed, which Mr. Ford de- 
clined. 



• N.B, The fuggeftions groundeUon this a6l of parliament, which have been 
proceeded upon fince ih»$ cafe of Harvey, have generally fet foitli the maiket- 
i«.wi« by name, which is undoubtedly the bcft wayi for the rc^fons luggefted 
by Mr* FortU 

On 
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On die 22d June {Trinity 21 Geo. II.) the prifoner being 
brought to the bar, the jury was called and fworn to try the 
feveral iflues joined between the King and the priibner ; and 
the fuggeftion was read by the fecondary on the crown-fide for 
the information of the jury, and they were by him charged to 
inquire of the feveral fkcts alledged in the fuggeftion, on which 
iflfues had been joined : and the junior counfel for the crowil 
having opened the fuggeftion, the attorney-general went into 
Che proof of the feveral ifllies. 

The feveral fafts touching the laying the information before 
Mr. Burdus againft the prifoner and others ; his certifying it 
in due manner to the Duke of Newcajile\ his grace*s laying it 
before the King in council ; the order of council (which was 
produced under the feal of the council) requiring the prifoner 
and others to furrender within forty days after publication in 
the London Gazette ; the tranfmitting this order to the printer 
of the Gazette ; the publication of it in due lime in two fuc- 
ceffive Gazettes, and the tranfmitting it to the ftieriff of the 
county of Suffolk^ in order to it's being proclaimed and pub* 
liftied as the atSl dirc£leth, were well proved. 

Then the under-flierift^ of Suffolk and other witnefles were 
called to prove the proclaiming and fixing up the order m two 
market-towns near Beauacrcy the place where the hiSt is 
charged in the information taken by Mr. Burdus to have been 
committed: and it appeared on their evidence, that it was 
proclaimed and fixed up at Ip/wlchj which is thirty miles from 
Beauacre ; at Hadly^ which is forty-two miles from Beauacre ; 
and at Leoftoff^ which is five miles from Beauacre^ and at no 
other places; and that there are five or fix market-towns 
nearer to Beauacre than Ipfwlch ; particularly Southwold fivC| 
and Beacles eight miles, 

Mr. Ford on behalf of the prifoner infifted, that the aft 
bath not been complied with; the acl indeed doth not fay, 
that it (hall be in the next market-towns, but ftill it muft 
be in the market-towns near the place; and the diftance 
of thirty miles cannot with any propriety be called near, 
when it appeareth by the evidence of witneiTes on the 
part of the croivn, that there arc at leaft three market- 
towns 
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towns within a third part of that diilance. And of this opi- 
nion was the court. 

This, faid they, is a very penal law, and we are in a man- 
ner in an untrodden path, and tHercfore muft walk with great 
caution. What we do in this cafe, which is the firft that hath 
arifen on this a<^, will probably govern all other cafes which 
may arife on it. And it will be of mifchievous coniequence to 
give the flierilF a greater latitude than the legiflature intended 
to give him. Some latitude it did Intend to give, and there- 
fore did not coniine him to the next market-towns ; becaufe 
that would have rendered the execution of the a£l difficulty 
and fubjefl to great niceties. 

But the law did not intend to leave the matter v^olly to the 
difcredon of the fherifF; and therefore it requireth, that it be 
done in the market-towns near die place. This word is 
plainly reftridive of the (herifPs power \ it is a guide to his 
difcretion in the execution of the a£l : and what doth it mean? 
Not furely the moft remote town ; nor doth it mean a town 
comparatively remote, as, it is plain from the evidence, HaMj 
and Ipfwich are. 

On die whole, the court, without fumming up a tittle of the 
evidence, direfted the jury to find for the King on all the 
ifTues, except thofe which regard the proclamations in the mar- 
ket-towns near Beauacre ; and on thofe to find for the pri- 
foner ; which they did. And then the court ordered, that the 
attorney-general take nothing by his prayer; and that the 
prifoner be remanded to Newgate^ in order to anfwer for die 
original offence he flandeth charged with in the information 
taken by Mr. BurduSy if the attorney-general fhall think fit to 
indiA him for it. 

N. B. The Lord Chief-Juflice was abfent by reafon of fick- 
ncfe ; but he afterwards declared, that he entirely concurred 
with the other judges in the opinion they gave in this cafe. 
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The Cafe of JEneas Macdonald, 
alias Angus Macdonald. 



IN the year 1747 a bill of indi&ment was found againft Natural aUegi- 
him, under the fpecial commiiSon in Surry^ for the ihare ^^ 
he had in the late rebellion. The indi^hnent ran in the fame 
form as thofe againft the other prifoners, without any aver- 
ment that hi was in cujlody before the firjl of January 1746. 
But the counfel for the crown were aware of the exception 
taken in the cafe of Mr. Tawnly and others, and that fince the p. is, 
whole proceeding againft the prifoner was fubfequent to JanU'- 
arj 1746, the anfwer then given would not ierve the prefent 
caie. That bill was therefore withdrawn before the prifoner 
pleaded to it ; and a new bill, concluding with an averment 
that be was apprehended and in cujiody before the firJl of JznvLzrf 
1746, was preferred and found againft him. On that bill he 
was arraigned in July 1747, and his trial came on the lodi of 
Dicemher following. 

The overt a£b charged in the indidfanent were fufficiently 
proved : and alfo that the prifoner was apprehended and in 
cuftody before the firft oi January 1746. 

The counfel for the prifoner infifted, that he was bom in the 
dominions of the French King^ and on this point they put his 
defence. 

But apprehending that the weight of the evidence might be 
^gfinft diem, as indeed it was, with regard to the place of die 
priibner's birth, they endeavoured to captivate the jury and 
by-fta^iders, by reprefenting the great hardihip of a profecution 
of this kind againft a perfon, who, admitting him to be a native 
of Great Britainy had received his education from his early in- 
fiuicy in France ; had fpent his riper years in a profitable em* 
plo]fment in that kingdom, where all his hopes centered: and 
Q)eaking of the do^ine of natural allegiance, they repre- 
fented it as a (lavilh principle, not likely to prevail in thefe 
times \ efpecially as it feemed to derogsitc from the principles 
of the revolution. 

Here 
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Here the court interpofed, and declared, that the mention- 
ing the cafe of the revolution as a cafe any way fimilar to 
that of the prifoner, fuppofmg him to have been born in Great 
Britain^ can fervc no purpofe but to bring an odium on that 
great and glorious tranfacElion. It never was doubted, that a 
fubje£l-born, taking a commiflion from a foreign prince and 
committing high treafon, may be puniflied as a fubje<Sl for that 
treafon, notwithftanding his foreign commiffion. It was fo 
^^•9*' 3^ ruled in do<Sor Storeys cafe : and that cafe was never yet 
dcnjcd to be law. It is not in the power of any private fub- 
jeft to (hake off his allegiance, and to transfer it to a foreign 
princi. Nor is it in the power of any foreign prince, by na- 
turalizing or employing a fubjeft of Great Britain^ to diflblve 
the bond of allegiance between that fubjed^ and the crown. 

However, as the prifoner's counfel had mentioned his French 
commii&on as a circumftance tending in their opinion to prove 
his birth in France^ the court permitted it to be read, the at- 
torney-general confenting. It was dated the firtt of yune 
1745, and appointed the prifoner commiffary of the troops of 
France^ which were then intended to embark for Scotland^ 

The court, with the confent of the counfel for the crown, 
permitted the cartel between France and Great Britain for the 
exchange or ranfom of prifoners likewife to be read ; and ob- 
ferved, that, as it relateth barely to the exchange or ranfom of 
prifoners of war j it can never extend to the cafe of the pri- 
foner at the bar, fuppofing him to be a fubj eft- born ; becaufe, 
by the laws of all nations, fubjedls taken in arms againft their 
lawful prince are not confidercd as prifoners of war, but as re- 
bels; and arc liable to tlie punlflimcnts ordinarily inflid^ed o^ 
rebels. 

Lord Chief- Juftlce Lecj in his dircSion to the jury, told 
them, That the overt a6b laid in the indiftment being fully 
proved, and not denied by the prifoner, or rather admitted 
by his defence, the only faft they had to try was, whether 
he was a native of Great Britain ; if fo, he muft be found 
guilty. And as to that point, he (aid the prefumption in 
all cafes of this kind is againft the prifoner j and the proof 
of his birth out of the King's dominions, where the pri- 
soner putteth his defence on that ifTue, lieth upon iim. 

But 
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But whether the evidence that had been given in the prefent 
cafe (which he fummed up very minutely) did or did not 
amount to fuch proof, he left to their confideration. 

The jury found him guilty, but recommended him to 
mercy. He received fentence of death as in cafes of high trea- 
fon ', but was afterwards pardoned upon the conditions men- 
tioned below. 

Macdonald at the Suit of Ramfay. 

While Mr. Macdonald lay under fentence of death, a ere- (x Wiff.ii;.) 
ditor of his, — ^— Ramfay-^ obtained leave from my Lord a pcrfon at- 
Chicf-Juftice at his chambers, to charge him in cuftody of '^jjjjf^^/j^j^^^^^^ ^' 
die fherifF, in an a£tion for a confiderable fum of money ; and 
accordingly he was fo charged. 

In Eafter term the 21 ft of the King, Mr. Attorney-general 
acquainted the court, that his Majefty had given orders for 
preparing a pardon for Mr. Macdonald to pafs the great feal, 
upon condition of his retiring out of his Majcfty's dominions^ 
and continuing abroad during his life; and that one of the fe- 
cretarics of ftate had fent his warrant to the keeper of the New 
Prifin to deliver Mr. Macdonald into the cuftody of a mef- 
fenger; but that the keeper refufed to obey this warrant, al- 
ledging, that, as his prifoner ftood charged in an action at the 
fuic of Mr. Ramfay'^ he could not deliver him into the cuftody 
of a meflenger, without incurring the danger of an efcape. 
Mr. Attorney concluded with a motion, that the procefs Mr. 
Macdonald ftood charged with at the plaintiff's fuit might be 
difcharged. 

He was Supported in this motion by Sir John Strange and 
the folicitor-general. It was faid by Mr. Attorney, but not 
ftrongly infifted on. That a perfon under an attainder is chili" 
ter mortuus ; his perfon and eftate are abfolutely at the difpo(al 
of the crown ; and confequently he is not liable to civ3 fuits : 
and to this purpofe he cited TruJfelPs cafe. i Lmo. 316. 

To this point Mr. Henley and Mr. Ford for the plaintiff 
infifted, and (b the court agreed. That the later refolutions 
have been, and die law hath been long fetded, that an attainted 
perlon is liable to civil fuits ; but by the rules of the court he 

ought 
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oo^ not to be dnrgedy wichoat leave of tbe courts or of i 
Jti4ge at his dumbers. 

The point re port e d bj Leonard and Croki to haire been ad- 
judged in TruJJilFt cafe came ifte r ii r n d t under coofidcntioa 
inadions broo^t hj other perfons againft that very nunij azid 
was ruled fuite otherwife *. 

The point chiefly inCiled on hj die counfd on the fide of 
die motion was. That to charge the defendant in this cafe, (b 
as to make his peribn liable, would be a means of defeating the 
Kii^s pardon; becaufe he would be thereby di&Ued to com- 
ply with the terms of it. It would be in effcSt dying, that hit 
Majefty fliall not grant a pardon on thefe conditions; he fhaU 
pardon abf(dutely, or not at alL 

To this purpofe they dted Fcxworthy*s cafe, re porte d io 
SaU. 500. 2. Ld. Rajm. 848. Far. 153; and theicafeof Ccfpin 
(&ra.873) and Gumutj in 2 Ld. Raynu 1572. 

But the court fiud. We cannot judicially take notice of Ui 
Majeftjr's intentions touching the pardon. The crown, in 
cafe of pardons, fignifieth it's pleafure Jhtalfy and irrevocably by 
the great feal, and by that alone. A pardon may not pafs at all, 
or it may be upon other conditions dian are fuggefled at the 
bar, or it may be a free pardon: and therefore till die pardon 
is pafled, it is too early for the court to give any opinion upon 
the main queftion. Accordingly the court gave no opinion, 
and Mr. Attorney took nodiing by his motion f- 

Mr. Macdonald having afterwards made his creditor Mr. 
Ramfay csSy with regard to his debt, the adion was withdrawn. 
And he was in December 1749 delivered into the cuftody of a 
meflenger, by virtue of a warrant for that purpofe from the 
Duke of Niewcajlley one of.his Majefly's principal fecretaries of 
ftate. 

Ni B. The perfon of a man under an attainder is not 
abfolutely at the difpoial of the crown. It is fo for the 
ends of publtck juflice, and for no other purpofe. The King 

^ Co, Em, 246. a. h, Cro. Elig^ 516. C^ Em, 24S. X AMtL 3$. Moo. 75}. 

f N, B, The rule in Foxworthy*% cafe feems to have been overhafty* and the 
rtotook on which it It icnmndad appear to me to be inconclofive : chat ia Co^ 
pim and Gwuier feems more equitanle ; (inc^ it fecured to the defendant the h^ 
itefll of bif pardon, without prejudice to the plaintiff, who might refort for ii» 
tisfadtiga to tl^B effeii^ of the defendanti if he could fijid any. 

may 
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may order execution to be done upon him according to law, not- 
widiftanding he may be charged in cuftody at the fuit of ere* 
ditors. But till execution is done, his creditors have an in- 5 h. iv. 6.b. 
tereft in his perfon for fecuring their debts: and he himfelf, as 7-a« 
long as he liveth, is under the proteftion of the law. To kill n^.Ju 
him widiout warrant of law is murder ; for which the mur- 
derer is liable to a profecution at the fuit of the trown, and 
likewife to an appeal at the fuit of the widow. For though his Bra. Appeals 
heir is barred by the attainder, which corrupted! his blood, ^» ^"^' 33-'>-) 
and diilblvedi all relations grounded on confanguinity, yet the 
relation grounded on the matrimonial contrad continued! till 
death. 

And if a peribn under an attainder be beat or maimed, or a 
woman in the like circumftances raviflicd, they may, after a 
pardon^ maintain an a6Hon or appeal, as their cafes refpeftively 
may require. And though before a pardon they are difabled 310^.115. 
to fue in their own names, I make no doubt that they are in- 
titled to profecute, according to the nature of their refpeflive 
cafes, in the name of the King, who will do equal right to all 
his fubje^. 

jy. 5. During the trials of the rebels at St. Margaret^ s-hilly Turors chal- 
Southwark^ under the conuniflion of 1746, one of the prifoners W^* 
challenged peremptorily, and for caufe, fo many of the jurors, 
diat there was not a fuHicicnt number left on the panel to 
proceed on his trial. In that cafe the court on tenus (for it 
was, as hath been already obferved, a commiffion of gaol-de- p. i. 
livery as well as of oyer and terminer) ordered a new panel, 
and ac^oumed for (everal da)^. On the day of adjournment 
the fherifF returned a panel of the fame jurors who had ferved 
duiough the whole proceeding, thofe who had been challenged 
by the priibner, or fworn before, included ; and a fufficient 
number appearing, he was tried. 

The like cafe happened on the trial of one of die afiaffins 
in King ffUltam's dme. Mr. Cooij on the 9th of May^ chal- 4 St. Tcu7a 
lenged in the like manner, till the jurors remaining on the ^*^'W* 
panel were not fufficient to make a full jury. Whereupon 
«he court org terms ordered a new panel, and adjourned to the 
14^1. On tliat day his counfel infifted, that a new panel ought 

not 
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not to have been ordered ; but that an babeas corpora^ wtt 
a talis^ fhould have been awarded, according to die opinioa ia 
Stanford. But the court declared, that this being a proceed- 
ing under a commiffion of gaol->delivery, as well as oyer and 
terminer, they mig^t, and indeed always do in the like cai^ 
award a new pan^ if neceflary, ort tenus^ without writ or 
precept. ''* 

In a mere commiffion of oyer and terminer, no panel is 
ordered till the defendant hath pleaded to ifTue, and ifliie is 
adually joined; and then it is done by precept in the natmt 
of a vimre\ and if in fuch cafe there (hould be a want of 
jurors, an habeas corpora j with a tales^ may, (aid the courts 
pojfibly ilTuc; but no taUi can be granted upon a commiffion 
of gaol-delivery. And Mr. Juftice Powel upon that occaiioa 
laid, that if the fheriff had returned all new men, without re- 
gard to thofe who appeared and were fworn or challenged on 
the 9th, it had been well enough. 

The reafon of the adjournments in thefe cafes was, that the 
prifoners might have copies of the new panels in due time, 
purfuant to the 7 th of King lVilliam\ other wife new pands 
might have been ordered returnable inflanter. ' 

The original panel in 1746 was upon great deliberation or- 
dered, fitting the court, ore tenus^, as under the commiflion of 
gaol- delivery ; though, as I have already obferved, a precept in 
common form for holding the fcflions had iflued under the feals 
of the three Chiefs and three Senior Judges. 



A murderer is 
HOC pardoned 
by au aA of ge- 
neral pardon 
paired between 
theftrokeaod 
deatby if iniir« 
derbeex- 
septed. 



The Cafe of William Nicholas^ at the Bripl 
Gaol-Delivery, ^pril j^, 1748. 

HE was indivled for petty treufon in the wilful murder of 
Anne^ the wife of Dr. IVilliam Logan^ to whom he was 
a hired fervant. 

It appeared on the trial, that on the 1 3th of April 1 747 die pri- 
foner knowingly and wilfully put a quantity of white arfnick into a 
pot of chocolate, which was provided for his matter and miftrefs, 
who both drank of it. It very foon appeared, that they had taken 
poifon \ and proper means being ufed, the doflor in (bme time, 

with 
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%ith great difficulty, got the better of the diforder ; but his 
kdy, who was of a more weakly conftitution, was never en* 
tirdj free from the tffe&s of the poifon, ii^ich at length threw 
iKrimoa lingering wafting diforder, of which, on the 31(1 -^^ 
tfjmmary following, fhc died* ^."^ 

Before the * recorder directed the jury, f a gentleman of * Mr. Juft*ic«] 
the liar defired to be heard as amicus curia. He fubmitted to ^ Mr?Scuda- 
the courts whether the prifoner is not indtled to the benefit of more, 
the ad of general pardon pafled in the laft feffion: he admitted, 20 G. II. e. 5s. 
that the offences of wilful murder, petty treafon, and wilful 
poilbning, are excepted ; but fubmitted, that the general par- 
don extended! to all mftUmeamrs committed before the 15th 
^JuHi I747> and that the crime the prifoner ftands charged 
with, viz. die adminiftering the poifon, was committed on the 
i}di cf^riJhefyrc, This offence, till death enfued, could be 
coofidered in no odier light than as a high mifdemeanor : it 
could be confidered in no other light at the dme the zSk took 
phce, and the pardon operated upon it in that light : and con- 
iequendy the homicide, which wtls but the confequence of the 
offence pardoned by the ftatute, is likewife pardoned. 

To this purpofe, he cited and relied on i Hale*s PL Cor. 
426. ^ If a man give another a mortal ftroke, and he die 
"thereof within a year and a day; but mefne between the 
^ (h^e and death, there comes a general pardon, whereby all 
^ mifdemeanors are pardoned, this doth pardon the felony con- 
^ fequentially, becaufe the 9& that is the offence is pardoned, 
** though it be not a felony till the party die.** 

To this it was anfwered by the recorder, that Halt in this 
psfTage groundcth himfcif fmgly on the authority of Cb^'s cafe 
ia Plffwden : Crompton lays down the rule much in the fame piowJ. 40T. 
manner, and cites the fame authority for it i and fome other ^^mpt. Joft. 
authors have done the fame. But the cafe, as reported by ($061*4^158.) 
flowderiy doth by no means warrant the rule in the ladtude 
now contended for. Colc*s cafe is certainly good law, but the 
^^Qoduflon drawn from it by thefe authors is cxprcffed in terms 
^ general, and without a proper guard ; becaulc in the man- 
ner it is laid down by them, it feemcth to imply, that every 

£ degree 
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degree of homicide is within the pardon, which mtcrvenei 
betwixt the ftroke and death ; at leaft, it leaveth it in foeaic 
meafure doubtful, whether it is fo or not. 

Cole*s cafe was no more than this ; he was indided before 
the coroner y^r man/laughter^ and the indidfanent charged, that 
he gave the mortal ftroke on the I2th of February in the I3tb 
year of the Queen, and that the party died of that ftroke on 
the 1 8th of yuTu following. Upon his arraignment he pleaded 
13 Eliz. c. 1%. an ^JBt of general pardon, by which all felonies, offences, and 

mifdemeanors (not dierein excepted} committed before and 

until the 14th day of February in the 13th year of the Queen 

were pardoned ; with an averment, that neither he, nor the of" 

fence laid in the indiSfnunt^ are widiin the exceptions of the aft. 

Had the indidment been for murder, as in the prefent cafe 
it is, this averment had been evidently falfe ^ and confequendy 
his plea could not have been allowed ; for miuxler is exprefsly 
excepted, though manflaughter is not The only doubt was, 
whether the general pardon did reach his cafe ; becaufe, till 
the death of the party, no felony could be faid to have been 
committed by himj and the party dying after the day on 
which the aft took place, it was doubted, whether the aft 
could operate fo as to pardon a felony which was not then com" 
pletedi 

The coiirt took time to confidcr > and afterwards agreed, 
that the defendant was within the general pardon ; ** Becaufe, 
" faith the book, the ftroke was the occafion of the felony ; the 
** giving of which ftroke was the offence and mifdemeanor 
** agalnjl the ^een^ which is pardoned by the a^ ; and there- 
" fore every thinjg enfuing from that offence is likewife par- 
« doned." Thefe words, I own, are pretty general, and if 
they ftood alone might beget fome doubt : but I think they 
are fufKciently explained by the cafe, and amount to no more 
than this. That the felony having had it's commencement be- 
fore the pardon took place, and being pardoned by the a£l (for 
manflaughter was pardoned) the prifoner was intitled to the 
benefit of the pardon, though the felony was not completed 
by die death of the party till after the aft \ that the par- 
don fiiould operate in favour of the prifoner, in the fame man- 
ner 
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tier as it would have done, if the felony had been complete be- 
fore the a£t, and in no other manner. 

There is a like cafe in Dyer^ where the point is left un- D7.99.il. 651 
determined > but the book faith exprefsly, that the indidlmcnt 
was di morte hcminisj fed mn ex tnalitia pra^ogitatay five per 
murdrum. 

But how will thefe cafes affe6l the prifoncr at the bar ? 
The court in Cole*% cafe carried back the felony by relation 
to the time of the ftroke, in order to intitle him to the benefit 
of the pardon ; for the felony, had it been completed before the 
a^y was pardoned by tlie a6t : but in this cafe, the prifoner 
cannot poffibly avail himfelf of any fuch relation, fmce the 
crime he (lands charged with is expre&ly excepted. 

Befldes, could he have pleaded the ziBt in cafe it had been 
ncceffary for him to have pleaded it ? He could not. For 
while the fpecial pleading of a ftatute-pardon, in which there 
were exceptions of perfons and crimes, was neceflary, it was 
always incumbent on the party to aver, that neither he, nor thi 
tjffence laid in the indi^fment^ are within the exceptions of the 
a£L This the prifoner at the bar could not have done j and 
confequently he could not have been intitled to the benefit of 
this 2i£L And though the a£l now under confideration hath 
difpenfed with this manner of pleading, and given the party the 
benefit of the pardon on evidence upon the general ifllie, yet 
ftill if it appear to the court, either that the party is excepted 
by name, or that the offence charged on him is excepted, the 
court cannot give him the benefit of the pardon. 

Perfons intended to be pardoned had been put to great dif- 
ficulties in pleading fpecially : they had failed in point of form, 
or in point of time, or in fome otliercircum (lance neceflary to 
render their plea available to them. To eafe them of thefe 
difficulties, and for that purpofe only^ all the a(5ls of general 
pardon fince the refloration have taken away the neceflity of 
fpecial pleading. But the law, in other refpe<5ls, ftandeth juft 
as it did before ; the fa£ls, which formerly were to be fpecially 
pleaded, muft now appear upon evidence to be true> otherwife 
the party cannot have the benefit of the aifl, 

E a The 
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. The jury found the prifoner guilty: and he had judgment 
of death, as in cafes of petty treafon, and was accordingly exe* 
cuted. 

ThetriM N. B. Some learned men feem to have been under a di(^ 

sSt!1^dw.Vi. ficu'^y ^^ account for the true grounds of ihtjlat. i £. VI. 
c la. f. lOy 13. c. 12. which ena£bth, That from htnaforth wilful killing by 
poSSainK' poifoning (hall be deemed wilful murder of malice prepenfed ; 

and that the offenders (hall fufFer as in other cafes of wilful 

tnurder of malice prepenfed. 

tiCo.tt. a. ^^^^ Chief-Juftice Cole is of opinion, diat this provifion 

in the ftatute was a needlefs caution ; iince wilful poifoning 
was undoubtedly murder of malice prepenfe, and as fucby (aith 
he, was oufled by the 23d and 25th of H, VIII. 

Kel. 31. Lord Chief-Juftice Kelyngy upon the authority of Juftice 

yonesy faithy that the ftatute of i £• VI. was but declaratory ef 
the common lawy and an affirmation ofitn 

Kel. lie. \^ox^ Holt accounteth for this aft another way, and affignedi 

two reafons; Firft, killing by poifon did not come under 
BraSfon*% definition, manu hominam perpetrata. But what 
doth BraSfon mean by manu hominumi or, as he exprejieth 
himfelf in a parallel place, occijio ab homine faSla f His own 

lAh. t. traa. u ^^^^ ^*" ^^^ explain his meaning, " Et eft honncidium bomi" 
c. 4. <^ nis occijio ab homine falia^ fi enim a bove, cane, vel alid re^ 

^ non dicetur proprie homicidium." And in the chapter cited 
C 15. r. 4* by his lordfhip, *^ Item a manu hominum dicitur ad difFerendam 

^ eonim qui a beftiis occiduntur, — ^vel qui mortui funt per in* 

** fortunium." He plainly meaneth homicide by die interven* 

tion of human means, nothing more. 

His lordfhip's fecond reafon is. That wilful poifoning did 
not come under the words of 13 ^. II. Ji. 2. f. i. The words 
of the a£l are, << Murdered or flain by await, afTault, or malice 
« prepenfed." It might not in ftriftnefs of fpeech come under 
the words awaity or ajfault \ but certainly a man who is wil-' 
fully poifoned is murdered of malice prepenfed. 

I believe it never was doubted, whether wilful poifoning, 
the moft deliberate, infidious, and hateful offence againft the 
life of man, and at die fame dme the moft eafily perpetrated, 
was a capital offence at common law* AH the andent audiors 

Q>eak 
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fjpeak of it at a fpecies of wilful, felonious homicide. BraSfon^ L. 3. tna. s 

particularly in the places cited in part by Lord /&//, fpeaketh ^** * ^^^ ' 

of it in that light ; and FUta (kith, that in his time men were Lib. t. c 37. 
drawn and hanged, and women burnt for it. 

I take die true ground of the ftatute of the i E. VL to be 
diis : The 22 H. VIII. had made wilfiil poifoning high trea- ** H.vni. . 
(on, and had exprefsly excluded the offenders from clergy, and 
direded diat they (hould be boiled to death. The i E. VI. C. 12. C u 
reduced all treafons to the antient fhmdard of the 25 E. III. 
This was a virtual repeal of the 22 H, VIII, and fo, in tho 
judgment of the parliament, it became neceflary to make fome 
new proviAon for the cafe of wilful poifoning, which un- 
doubtedly deferved a capital punifhment ; accordingly, by the 
lOth fe<%on of the a£(, the offenders are oufted of clergy ; and 
die 1 3th ena^leth, not in affirmance of the common law, as 
Kilyng fuppofedi, but by way of revival of it, that the oit^ence 
{hall from thenceforth be deemed wilful murder of malice pre- 
penfed, and that the offenders (hall fufFer and forfeit as in other 
cafes of wilful murder of malice prepenfed. 

The taking away clergy by exprefs words, which is done 
by die lOth fe^on, was in my opinion, though Coke thinkcth 
odierwife, ab(blutely neceflary; becaufe the ftatutes, which 23&15H.V 
oufted clergy in the cafe of wilful murder, were made while 
die offence of wilful poifoning did not fidl imder the denomina- 
don of murder, but of high treafon, in which the crime of mur- Dyer 50. 
der was merged \ and confequendy, thofc ftatutes could not ^* ^ 
reach the ofBsnce of wilful poifoning : and though perhaps the 
bare repeal of the ftatute, which made the offence high treafon, 
might have redi^ced it to the rank it ftood in at common law, 
it was however thought moft advifable tp do it by an exprefs 
provifion, which is done by the 13th fe£iion. 

The parliament pf the 7th of Queen Anne plainly proceeded 7 An. c si. 
upon the fiune caudous principle, in a cafe exactly fimilar to 
diis ; I mean with regard to certain capital offences, which b^ 
the law of Scotland were deemed high treafon there. 

The firft feftipn enaftedi, diat, after die firft of Jufy ^o^ 
HO offences (hall be high treafon or mifprifion of high treafon 
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within Scotland^ but thofe which are high treaibn or mirprifioa 
of high treafon in England \ and the fcventh feiStion, reciting 
that the offe/jiges therein enumerated had been by fevcral »ds 
of parliament in Scotland AtchstA to be high treason, but that 
after the faid firft of July the aforefaid a£is of parliament will 
have no force or eji^y ena£leth, that thofe offences (hall^ after 
the faid firft day of y^fyy be deemed capital offences ; and that 
the offenders therein fhall fuffer and be tried in the fame man- 
ner as by the laws of Scotland is provided in the cafe of other 
capital crimes. 

The Cafe of fTil/iam York. 

ants liable A T Bury Summer-affizes 1748, William Yorh^ a boy 
^itaiipu. j-\ ^f tg„ ygjj„ Qf age, was conviaed before Lord Chief- 

Juftice JVille% for the murder of a girl of about five years of 
age, and received fentence of death : but the Chief- Juftice, 
out of regard to the tender years of the prifoner, rcfpited exe- 
cution, till he fhould have an opportunity of taking the opinion 
of the reft of the judges, whether it was proper to execute him 
or not, upon the fpecial circumftanccs of die cafe ; which he 
reported to the judges at Serjeants-inn in Michaelmas term 
following. 

The boy and girl were parifh children, put under the care 
of a parifhioner, at whofe houfe they were lodged and main- 
tained ; on the day the murder happened, the man of the houfe 
and his wife went out to their work early in the morning, and 
left the children in bed together ; when they returned from 
work, the girl was miffing ; and the hoy being afked what was 
become of her anfwcred, tliathe had helped her up and put on 
her deaths, and that fhe was gone he knew not whither. Up- 
on this, ftria fearch was made in the ditches and pools of water 
near the houfe, from an apprehenfion that the child might have 
fallen into the water. During this fearch, the man, under 
whofe care the children were, obferved, that a heap of dung 
near the hoiife had been newly turned up ; and upon removing 
Ae upper part of the heap, he found the body of the child 

about 
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ibout a foot's depth under the furface, cut and mangled iu a 
moft barbarous and horrid manner. 

* Upon this difcovery, the boy, who was the only perfon ca- 
pable of committing the feft that was left at home with die 
child, was charged with the fa£i, whiph he ftiffly denied. 

When the coroner's jury met, the boy was again charged, 
but perfifted ftill to deny the fa£t. At length, being clofely 
interrogated, he fell to crying, and faid he would tell the whole 
truth. He then faid, that the child had been ufed to foul her- 
ielf in bed ; that fhe did fo that morning (which was not true, 
for the bed was fearched and found to be clean) ; that there- 
upon he took her out of the bed, and carried her to the dung- 
heap ; and with a large knife, which he found about the houfe, 
cut her in the manner the body appeared to be mangled, and 
buried her in the dung-heap j placing the dung and ftraw that 
was bloody under the body, and covering it up with what was 
clean ; and having fo done, he got water and waihed himfelf as 
clean as he could* 

The boy was the next morning carried before a neighbour- 
ing juftice of the peace, before whom he repeated his con- 
feffion, with all the circumftances he had related to the coro- 
ner and his jury« The juftice of the peace very prudently de- 
ferred proceeding to a commitment, until the boy (hould have 
an opportunity of recollefiing himfelf. Accordingly he warned 
him of the danger he was in if he fhould be thought guilty of 
the b& he ftood charged with, and admonilhed him not to 
wrong himfelf: and then ordered him into a room, where none 
of the crowd that attended fhould have accefs to him. 

When the boy had been fome hours in this room, where 
yi£hials and drink were provided for him, he was brought a 
fecond time before the juftice, and then he repeated his for- 
mer confefEon : upon which he was committed to gaoL 

On die trial evidence was given of the declarations beforie^^ 
mentioned to have been madje before the coroner and his jury^ 
and before the juftice of the peace; and of many declarations 
to the (ame purpofe which the boy made to other people after 
be came to g^l, and even down to the day of his trials for 
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he conftantlj told the iame ftory in fubftancei commonly ad- 
ding that the devil put him upon committing the 6£L Upoi 
this evidence, with Ibme other circumftances tending to corro- 
borate the confeffions, he was convidled* 

Upon this report of the Chief- Juftice, the judges, having 
taken time to confider of it, unanimoufly agreed, 

ift. That the declarations ftated in the report were evi- 
dence proper to be left to the Jury. 

adly. That fuppofmg the boy to have been guilty of diis 
h&j there are fo many circumftances ftated in die report, 
which are undoubtedly tokens of what my Lord Chief- Juftice 
! Hile 630.) ^^^ ibmewhere calleth a mifcbievous diferetion^ that he is cer- 
tainly a proper fubjed for capital punifhment, and ought to 
fuffer ; for it would be of very dangerous confequence to have 
it thought, that children may commit fuch atrocious crimes 
with impunity. 

There are many crimes of die moft heinous nature, fuch as 
in the prefent cafe the murder of young children, poifoning 
parents or mafters, burning houfes i^c^ which children are 
very capable of committing ; and iidiich they may in fome cir- 
cumftances be under ftrong temptations to commit ; and diere- 
fore, though die taking away the life of a boy of ten years old 
may favour of cruelty, yet as the example of this boy's puniOi- 
ment may be a means of deterring other children from the like 
oftences j and as the fparing this boy, merely on account of his 
agiy will probably have a quite contrary tendency, in juftice 
to the publick, the law ought to take it's courfe ; unlefs there 
remaineth any doubt touching his guilt. 

In this general principle all the judges concurred : but two 
or three of them, out of great tendernefs and caution, advifed the 
Chief- Juftice to fend another reprieve for the prifoner ; (iig- 
gefting that it might poffibly appear on further inquiry, th^t 
the boy had taken this matter upon himfelf at the inftigation 
of fome perfon or other, who hoped by this artifice tp fcreen 
die real offender from juftice. 

Accordingly die Chief- Juftice did grant one or two more 
' reprieves ; and defired the juftice of die peace who took the 
boy's examination^ and alfo fome other perfons in whofe pru- 
dence 
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dence he could confide, to make Ae ffarideft inquiry the/ 
could into the afiair, and report to him. At lengdi he, re- 
ceiving no &rther light, determined to fend no nuure reprieves, 
and to leave the prilbner to the juftice of the law at the expi- 
ration of the laft : but, before the expiration of diat reprieve, 
execution was refpited till fardier order, by warrant from one 
of the Secretaries of State: and at the Summer affixes 1757, 
he had the benefit of his Majefty's pardon, upon condition of 
bis entering immediately into the fea-fervice. 

The Cafe of Abraham Evans. 

AT the feffions at die Old Bailey in May 1749 John Avery Larceny eUm 
and Abraham Evans were indided, Avery for privately '/JT^'*^^' 
ftealing from the perfon of Sir Giles Payne one filk handker- 
chief, value 12 d; and Evans for felonioufly receiving the 
lame, knowing it to be ftolen. 

Avery was found guilty to the valqe of lod, and was or- 
dered to be tranfportcd for fcven years. Evans vras likewife 
convided of receiving the goods knowing them to be ftolen y 
but judgment was refpited as to him, upon a doubt whether 
fentence of tranfportation for fourteen years can be given againft 
him upon the ftatute of 4 Geo. L r. 1 1 ; in regard that the prin* 
cipal felon is found guilty of petty larceny only. 

In ACcbaelmas vacation following the judges met at Ser* 
jeantS'inn to conilder of this doubt ; and they agreed, una voce^ 
that no judgment can be given againft Evans on this verdidt 
on the 4 Geo. I, 

For though that aft is exprefs, that perfons conviiled of huy^ 
\ng or receiving Jhlen goodsy knowing them to be Jiolen^ Jhall be 
tranff9ned for fourteen yearsy yet ftill it muft mean perfons 
\tgaUy convi£led| perfons convifted as acceftaries after the hSt 
under die ftatutes of 3 Cff 4 ^. V M.c.<). and 5 Ann. r. 3(, 
put this man ought to have been acquitted, the principal 
felon being convifted of petty larceny only ; and indeed the in- 
<li£hnent againft Avery being for petty larceny, Evans ought 
not to have been put upon his trial; for the a£U, which 
inake receivers of ftolen goods knowingly acceftaries to 

the 
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tiie felony^ muft be underftood to make them acceflaries m 
1 Hale 6i6.} fuch cafes only where by law an acceflary may be^ and dieie 
ican be no acceflary to petty larceny. 

Accordingly, at the next feflions Evans was difchargcd. 

iaol.fcvcr. At the Old-BaiUy feflions in April 1750, one Mr. Qarh 

was brought to his trial ; and it being a cafe of great ex- 
peAation, the court and all the paflages to it were extremely 
crowded; the weather too vras hotter than is ufual at that 
time of the year. 

Many people, who were in court at this time, were fen- 
fibly afi^e<£led with a very noifome fincll ; and it appeared foon 
afterwards, upon an inquiry ordered hy the court of aldermen, 
that the whole prifon of Newgate^ and all the paflages leading 
thence into the court, were in a very iilthy condition, and had 
long been fo. 

What made thefe circumftances to be at all attended to 
was, diat within a week, or ten days at moft, after the feffion, 
many people, who were prefent at Mr. darkens trial, were 
feized with a fever of the malignant kind ; and few who were 
feized recovered. 

The fymptoms were much alike in all the patients ; and in 
lefs than fix weeks time the diftemper entirely ceafed. 

It was remarked by fome, and I mention it becaufe the 
fame * remark hath formerly been made on a like occafion, that 
women were very little affcfted \ I did not hear of more than 
one woman who took the fever in court, though doubtlefs 
many women were there. 

It ought to be remembered, that, at the time this difafter 
happened, there was no ficknefs in the gaol more than is com- 
mon in fuch places. This circumfl:ance, which diftinguiflieth 
this from moft of the cafes of the like kind which we have 
heard of, fuggefteth a very proper caution ; not to frefume t99 
far upon the health of the gaol^ barely becaufe the gaol-fever is 
not among the prijoners. For without doubt, if the points 
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oT deanlinels and free air have been greatly negle£bd, the 
putrid effluvia which the prifoners bring with them in their 
doaths l^cy cfpecially where too many are brought into a 
crowded court together, may have fatal effects on pwple who 
are accuftomed to breathe better air ; though the poor wretches^ 
who are in fome meafure habituated to the fumes of a prifon, 
may not always be fenfible of any great inconvenience from 
them. 

The perfbns of chief note who were in court at this 
time and died of the fever were, Sir Samuel Pennant Lord 
Mayor for that year, Sir Thomas Jbney one of the jufticet of 
the Common Pleas, Charles Clarke efquire one of die barons 
of the Exchequer, and Sir Daniel Lambert one of the alder- 
men of London. Of left note, a gentleman of the bar, two or 
three {Indents, one of the under-fherifFs, an officer of Lord 
Chief- Juftice Leey who attended his Lordfhip in court at that 
time, feveral of the jury on the Middlefex (ide, and about forty, 
other perlbns, whom bufmels or curiofity had brought thither. 

Mr. Juflice Abney^ of whom I can fpeak from a long and Charaaer oC 
intimate acquaintance with him, was a very worthy man, Wr.jufticc 
learned in his profeffion, and of great integrity. 

His zeal for the intereft of his country, which he well un- 
derftood, begat in him a ftrong and early attachment to his 
Majefty and his royal houfe ; which was, if I may be allowed 
the expreffion» his ruling fafflon to the day of his death. 

He was, through an opennefs of temper, or the pride of 
virtue habitual to him, incapable of recommending himfelf by 
diat kind of low affiduous craft, by which we have known 
fome unworthy men make their vray to the favour of the great. 

However* his merit was not overlooked. He was firfl: 
appointed attorney-general of the Dutchy and one of his Ma- 
jefty's learned counfel; then fleward of the Palace Court ;^ 
afterwards a baron of the Exchequer ; and laft of all, one of 
the juftices of the court of Common Pleas* 

In his judicial capacity he conftantly paid a rdigious re- 
gard to the merits of die queftion, in the light the cafe 

appeared 
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qipeared to him; and his judgment very feldom miflcd 
him* 

In fliort^ when he died, the world loft a irery Talnable nniH 
his Majefty an exceOent fubjed, and the publick a fiuthfiil 
able fervant. 

Nic nu mcmmjfi plgebiu 

The Cafe of Elizabeth Meadow. 

A woman on A '^ NiWgate feffions in January 1750, prefent Lord Chicf- 
llirti^^*w of ^^ ^^"^ ParkiTy Mr. Juftice Fojler^ and Mr. Jufticc 
laboar, an4 the Bircb^ Elixahitb Mtadmo was brought upon her trial finr fteal- 
jiny difcbarsed. j^ ^^^ ^^ dwelling-houfe to the value of 4X>s and upwards. 

While the profecutor was giving his evidence^ it was ob- 
ierved, that the prifoner was extremely difcompofed, frequently 
fainting and fcreaming out as in great pain ; and fome of the 
jury doubting whether (he had not the pains of labour on her, 
the court defired two matronlike women to go to die bar to 
her ) and they defiring (he might be removed into a private 
room, it was immediately ordered, and the women went wtdi 
her. One of diem foon afterwards returned, and being fworn 
declared, that according to the beft of her judgment, and flie 
had borne twelve children herfelf, the prifoner had die pains 
of labour upon her, though much before her dme. The court 
thereupon ordered her back to Newgate^ and that proper care 
(hould be taken of her there \ and difcharged the jury of her*. 

John Nutbroivtis Cafe. 

Burglary, A T the fame feflions John Nutbrown and MiUs Nutinwn 

Xx were indicted for burglary in the dwelling-houfe of one 
Mr. Fakney at Hackney^ and ftealing divers goods. It appeared 
by Mr. Fakney*s evidence, that he held this houfe for a term 
of years which is not yet expired, and made ufe of it as a 
country*hou(e in the fummer, his chief reHdence being in 
London \ that, about the latter end of die laft fummer, he re* 

( * See Scevenfon's cafe in Leach 443. ) 
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moved with his whole family to his houfe in the city, and 
brought away a confiderable part of his goods ; and that in 
NovinJfir laft his houfe was broke open and in part rifled : upon 
which he removed die remainder of his houfhold-furniture, ex- 
cept a clock, and a few old bedileads, and fbme lumber of 
very little value ; leaving no bed or kitchen-furniture, nor any 
thing elfe for the accommodation of a fiunily. Mr. Fakney 
being afked whether at the time he fo disfumifhed his houfe 
he had any intention of returning to redde there declared, that 
he had not come to any fettled refolution whether to return or 
not ; but was rather inclined totally to quit the houfe, and to 
let it for the remainder of his term* 

The hSt the prifoners were charged widi was fufficiendy 
proved ; and was committed about midnight die firft of Ja^ 
Jiuarj laft* 

The court was of opinion^ that the profecutor having left 
his houfe, and disfUrnifhed it in the manner before-mentionedy 
without any fetded refolution of returning, but rather inclining 
to the contrary, it could not, under thefe circumftances, be 
deemed bis dwelling-houfe at the time the fa& was committed i 
and. accordingly dtre3:ed the jury to acquit the prifoners of the 
bursary i which they did ; but found them guilty of felony in 
ftealing the clock and fome other iinall matters : and they were 
ordered for tranfportadon* 

N. B. Where the owner quitteth the houfe, animo reviV'^ 
tendiy it may ftill be confidered as his manfion-houfe, though 
no peribn be left in it ; many citizens, and fome lawyers, do ib 
from a principle of good hufbandry in the Summer or for a 
long vacation. See Pop. 42, 52. 4 G?. 40. and in MSS» 
Denton and ChappUj a cafe upon a burglary in the houfe of Mr, 
NicMsf Eaftn feffions 10 IV. III. But there muft be an 
intention of returmng, otherwife it will not be burglary. 

^ohn Howard' % Cafe. 

AT die Old Bailey^ July 3, 1 75 1, prcfent Lord Chief* Larceaf iaa 
Baron Parkery Mr. Juftice Fojier^ and Mr. Juftice Birch^ ^^^ w". Ill 
JAn Howard wa$ indifted on the ftatute for privately ftealing ^ 13. 

goods 
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goods the propertj of MefT. Flndyer and Co. in thi wanbnfi 
rfjohn Day. There was another count in the indidmenti 
charging that the priibner ftde the goods of y9bn Day in )nt 
wardioufe. 

The cafe upon evidence appeared to be, that JAn Daj 
kept a common warehoufe by the water-fide, where merchants 
did ufually lodge goods intended for exportation, until they 
Ihould have sin opportunity of putting them on board. The 
goods in the indidment were fent by Fludjer and Co. to this 
warehoufe, in order to be put on board a veflel bound for 
— — , and were ftolen by the prifoner in this warehoufe. 

The court was of opinion, that tliis is not a caie within the 
ftatute ; for by the virord warehwfes in the ftatute are meant, not 
mere repofitorics for goods, but fuch places where merchants and 
other traders keep their goods for (ale in the nature of (hops, 
and whither cuftomers go to view them : and diough the goods 
in this cafe might with propriety enough be laid to be the goods 
of John Day^ as they are in the fecond count, fince he had die 
charge and pofleffion of them, which made him anfwerable to 
his principals for them ; yet ftill the iame obje^on recurreth, 
his warehoufe was not a placS^ for fale, but merely (kfe cuftody. 

Accordingly, the larceny being fully proved, the prifoner 
was by the direftion of the court found guilty of larceny, to 
the value laid in the indidlment, and acquitted of ftealing pri- 
vately in the wardioufe. 

N, B. It hath been generally holden, and I think very right- 
ly, that the meaning of this a£t with regard to (ho|diftii^ 
is, that the goods ^c, muft be fuch as are ufually expofed to 
iale in the (hop, not any other valuable thing which may hap- 
pen to be put there : and I think the fame equitable con- 
ftru6lion (hoidd take place with regard to warehoufes. The 
goods (hould be fuch as are ufually expofed to fale in fuch 
places. 

And though coach-houfes and ftables, which are likewife 
named in the a£t;, are not places for fale \ yet ftill in die 
conftrudlion of fo penal a law, I think it will not be ami& 
to carry the fame equity as far as may be with regard to 

them. 
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them. The goods ihould be fuch as are ufually lodged in 
chofe places. 

But it hath been very rightly holden, Aat money is not 
within the ad with regard to any of the places mentioned in it, 
the words beine zoods^ wares and merchandizes : for a]thoufi;h (Sec x P. Wn 
the word goods may m a large fcnfe take m nnmey, and often m.) 
doth, yet being connefted with wares and merchanSziS^ the 
iafer conftrudion of fo penal a ilatute will be, to confine it to 
goods ejufdim generisy goods expofed to/ale *. 

And if it (hall appear on tlie evidence, as it often doth, that 
thofe places were broke open at the time of the larceny, the 
cafe will not, in my opinion, come within the aft. For the 
words are, if any perfon (hall privately ftcal, which feemeth to 
exclude all cafes, where any degree of force is ufed to come at 
die goods. 

The Cafe of Alexander Lord Pitjligo^ in the 

Houfe of Lords. 

BY an aft pafTed in the 19th of the King, reciting, that 19 Geo. IL 
Alexander Lord Pitfligo^ and other perfons therein named* S*,.*/* 
had been m actual rebellion, and were ned from juftice, it is aasofattaia- 
enafted, that the faid Alexander Lord Pitjligo ifc. &c. (hail ^^*^^ 
fland attainted of high treafon, unlefs they furrender themfelves" 
to juftice on or before the 12th day of July 1746. 

Lord Pitjligo did not furrender in obedience to the aft ; and 
thereupon his lands in Scotland were furveyed and fei^ed for 
the ufe of his Majefty by order of the court of Exchequer irt 
Scotla/tdj purfuant to the aft of the 20th of the King, uponf a© Geo, IL 
aprefumption Aat he ftood attainted byth.e aft of the 19th. ^•4*^ 
His Lordfbip, in due time, purfuant to the laft-mentioned 
aft^ put in his claim to the lands in the court of Seffioni 



^.^a 



* la like manner ruled upon the fame priacipley at MaiAJtmff Lent afiiref 
I752y in the cafe of Gtorgt Grimrs, indided on the ftatnte 24 Geo. II. c. 45. for ' 
llealmi^ a confiderable fum of money out of a (Hap in port ; though great part 
of it con6fttd in PormgaJ monefi not made current by proclamation but 
comiponly currmc (See the cafes of MiUS| Leigh, Guyj aod. Morris^ in 
Liach 43, 501 2o8y 368.} 
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by the name of Alexander Lord Forbes of Pitfligo ; fecdflj; 
forth that his anceftor was, by letters patent bearing date tbe 
24th of yum 1633^ ennobled, and created a baron of Sc^knd 
by the name, ftile and dtle of Lord Forbes ofPitJUgo^ which 
fitle is now defcended on him ; and infifted diat he is not named 
in the a£l of attainder, and confequently doth not ftand at« 
tainted, 1^ are his lands fubjed to forfeiture* 

To this claim the King's advocate put in an anfwer, by 
which he admitted the patent of creation as Dated in the claim ; 
but infifted, that the claimant is the perfon meant and fufficiendy 
de(cribed by the a£L In proof >^ereof he alledged, diat his 
Lordfhip and his anceftors have been moft commonly named 
and defcribed by die dde of Lord Pitjligo ; pardcularly in a£is 
of Parliament, rolls, and minutes of Parliament, judkial pro- 
ceedings and family fetdements. All which was made out in 
proof, or admitted by his Lordfhip's counfel. 

The caufe coming on to be heard in the court of feffion, 
dieir Lordfhips pronounced their interlocutor, by which they 
find, that the faid Alexander Lord Forbes of Pitjligo is not at^ 
tainted by the a£t of the 19th of the King, and therefore fuftaia 
bis claim, and decree pofTeffion to be delivered to hinu 

From this interlocutor his Majcfty's advocate in behalf of 
his Majefty appealed ; and the caufe came to hearing in %- 
nuary 1750. 

The Lords (at feveral days upon it. The fefis ftated in 
the cafe on either fide were made out in proof, or admitted at 
the bar i and a great deal was laid by die counfel on both fides 
on the do£b:ine of mifiiomer, improper addidon, and the vrant 
of addidon, in judicial proceedings ; and how far defedls of diat 
kind may or may not be aided. But die true point was diought 
to lie in a much narrower compais, viz. Whether the refpon- 
dent is the peribn named in the zSt of the I9di of the King ; 
and whether he be fufficiendy defcribed by the name and tide 
of Alexander Lord Pitjligo ? 

ll^.'flmftJ^ It was infifted on by his Lordfliip's counfel, diat diough 
die legiflature in defcribing perfons or things is not bound 
by die ftria rules of law, by which all judicial proceedings 
are governed; yet in an a£l fo penal as that which is die 

fubjeft. 
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ubjed of the prefcnt queftion, the pcrfons who are, the objefts 
>f it ought to be defcribcd hy their proper names ; fo that one 
nan may not fuflfer for the ad or default of another. 

It is admitted, that the anceftor of this Lord was ennobled 
Uy the name, ftile and title of Lord Forbes of PiffitgOy and that 
diis title is defocnded on him. This title therefore is his pro- 
per legal name and no other : for titles of dignity have been 
ilways holden to be parcel of the name. 

A miftake in the chriftian name in an a£l of the like kind 
lath been adjudged in the Houfe to be fatal ; though every- 
body knew who was intended by the a<El, and every part of the 
l^fcription exaSly fuitcd that perfon, and no-body clfe^ 

It was a cafe on the a6l of the firft of the late King, which (» P-Wmi. 
enafted, that if Major-general Thomas Gordon Laird of Achin^ 
Utile and odier pcrfons therein named (hould not furrendcr by a 
certain day, they (hould (land attainted. The name of the 
Major-general, who indeed was Laird of Achintoule^ and was 
intended by the a£i, was Alexander^ and not Thomas : and t!\e 
lingle point in judgment in the cafe was, Whether Major- 
general Alexander Gordon Lai^d of Achlntoule was attainted by 
the aA. 

The court of fef&on in Scotland adjudged that he was not ^ 
and upon an appe4 to this houfe by the commidioners fdr for- 
feited eftates, the opinion of all the judges was taken upon 
this queftion ♦. 

Whether, if Major-general Alexander Gordon Lair4 oiAchm^ 
toule had been brought to the King's Bench bar and execution 
prayed againft him, the court would have ay^iir^ed . execution i 
And the judges having conferred toeether> the Lord Chie(- 
Juftice of the court of Kin&;'$ Bei|ch delivered ^eir opinioi\» 
that die faid court could i>ot award execution asainft Alexan- 
der ; becaufe in awarding execution they muft purfuc the aA 
of Parliaipent op which me judgment is founded. And diere- 
upon the decree qf the court of fe^9 was afirmed. 



* The qaeftkNi and anfwtfr of the judges are here copied from the journal. 
Mr. Pmt MT/iiawi's report o/ the judfres* anfwer is not corred. He Is mlf. 
takeo too in Oqriog that it was an appeal from a judgment oftbe commifllpoert 
lor forfeited eftates. It was an appeal from a decree of the ^urt of feifi|p^ 
grovaded on the aA 5 Ge^ I. rt %%*/• 79 <• 

P Tlvs 
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The Kke judgment was foon afterwards given by dM Hwk 
in the cafe of Patrick Farquarfon^ who was intended to be ^- 
tainted by the lame ad, but was dierein by miftake called 
Alexamlir Ferquarfan* 

A miftake in an ad of attainder with regard to a name of 

cUgnity, which is the prefent cafe, hath been iili^ewiie boldep 

%j Ed. IV. fo. to be fataL It was in the cafe of Thomas Ormondj who beiog 

7** ** no knight, was attainted by ad of Parliament by the name of 

Thomas Ormond knight \ and it was hdden, that he loSt nothing 
by the attainder, and that the ad as to him was void : for, 
faith the book, it cannot be intended that he was the peribn 
attainted, fince the word knight is part of the name^ and 
Thomas Ormond could well fay, that there is no fuch perfim as 
Thomas Ormond knighty in rerum naturi •. 

Had the refpondent been taken after the time limited for his 
furrender, he could not have pleaded any tiling in bar of exe* 
cution befides a miihomer, which he could have -verified by 
his patent of creation \ and in that cafe execution could not 
have been awarded againfl him \ confequendy he ought noY 
to have the benefit of the fame pl«u 

Or had he been pardoned by the name of Lord Pitfigo^ 
and afterwards indided by the name of Lord Forbes of PitJUgo^ 
diat pardon would not have availed him ; and it would found 
extremely harfh to (ay, that an ad of attainder fhall recdve a 
more liberal confhndtion than a charter of pardon; or that 
the fame defignation of the perfon fhall in one cafe be fufficient 
to deftroy him, which in anodier would not be fufficient to 
fave him. 

Mr. Attorney. The counfel for the crown infifted, that the whole is redu- 
Mr.Solicttor. ^.j^e to two queftions ; Whether the refpondent is the per- 
fon intended to be attainted ? And if (b, Whether he is d^rfhed 
with fufficient certainty? 

<i^ It was iibferved by the folicitor-generaly that there is no oripnal repoct 

of this cafe extant « it is died in the -Year-book by one of the judges in his 

argument on another cafe ; and there is room to doubt whether it did erer 

really come in judgment, or was qoc rather a cafe put by the judge by .way of 

Cotton*s Ro» iUnftratioQ ; for Tbomcu Onmml knight was attainted by aft of Pariiameot in 

cords 670, 671. the ift of £ii0. IV. and in the lath oiJEdmh IV. the attainder was reverM by 

^!oi^a!at Pvliament 1 fb that probably tbt cafe never came io judgment eUewbere. 

^^ Howvrer, as the otherjudges admitted the cafe tjo be good Uwy the book is ip 

mchority to the purpofe for which it was cited by the couafel for the re* 

InondfTtf. 

• The 
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The legiflature is not confined to any precife forms of ex- 
preffion ; if their meaning appeareth with fufficient certainty^ 
chat, and diat alone, is the true rule of coaftru&ion in all 
cafes wfaatibever. 

Wifli regard to a£h ol attainder, and aAs of the like kind 
with that which is die fubjed of the prefent debate; much 
greater latitude hath in all ages been taken in deicribing the 
perfons intended, than is complained of in the prefent cafe ; 
and yet thofe ^Sts have had their full effed on the perfons and 
eftates of thofe who have been the obje6b of them: but if the 
prefent objeiSlion (hould prevail, thofe attainders, and all purr 
chafes made under them would be fhaken at once. 

In the aft for the attainder of Queen Kathariru Howard 33 H. VIIL 
and her accomplices, the Lady Rachford^ who was the widow 
of die Vifcount Rocbfrrd^ who had been formerly attainted an(^ 
had fuffered for high treaibn, is frequendy named, fometimef 
by the ftile of the Lady Jam Rochferd^ at other dmes by the 
dde of Jane Lady Rochfordy and is attainted. Neither of thefe 
tides was in flriftneis due to her ; and yet by both, diiFerent^ 
as diey are, (he is defcribed in the aft. 

In the (ame aft, the Lord IVilliam Howard'^ who was one 
of the fons of the Duke of NorfoUy and the Lady Katharine^ 
Hmuard his wife, are attainted of mifprifion of trealbn, by no 
other defcription than Lord fVtUiam*^ courtefy dde. 

In die aft of Oblivion, Sir Hardrefs WaUtr^ Sir Mchaii » ^""j^- "• 
Lw^ Sir James Harrittgtpn^ Sir Henry, AiiUmayy Sir Arthur ^"41." ^' ^ ' 
Hafiirigy and Sir Henry Vane^ among others, are exceptcd9 
widiout any ibrt of notice whether th^y vrere kni^its or b«- 
CQiiets, or of what order of knighthood- ^y were* 

B7 an aft of die (ame feffion, Sir Mtehad Livefy^ by die c. 30. 
finie general uncertain defignadon, is,- among others, attainted 
of high treafon; and his eftate and the eftate of Sir Hardrefr 
fyialUry by die feme uncertain defcriptieil of their perfons,' aro 
vcfted in die Kmz widiout office* 



Byan aft in die next feffion the rp4 and perfonal eftates of 13 Car. 11. 
Sir 7«foi Danversj Sir Jebn Bwbier^ Sir Henry Mldnu^^ c i$.Cs. 
^ James Harringten^ and Sir Artbur Haflerig^ among odiers. 

Fa bjT 
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oy the fame general uncertain deiignation of their peribns, art 
vcfted in the crown without ofEce. 

4* 5. And by the fame aft Sir Henry MSUmay and Sir James Har- 

rtngUn^ among others, by the fame uncertain 4efcription, are 
degraded, and ordered to be drawn upon fledges through the 
ftreets of London to Tyburn with ropes about ^ir necks, and 
afterwards to be impriibned for life. 

\\\ UL c 5. By an aft paflcd foon after the aflaflination-plot, — Johnfin 

alias Harrifonj — — Durant alias Durance^ Byerly^ 

Ploufdeny and Hungate (blanks being left for their chrif- 

tian names) are among others required, as in the prcfent cafe, 
to furrendcr by a day therein named, and in dcfeult thercrf arc 
attainted of high treaibn* 

:;eo.l.c42. By an aft in the time of the late King made upon die like 
occafion with the prefent aft, Sir Dmfid Treplandy Sir Hugh 
Paterfon^ Sir Donald Macdonald^ Sir John Prejlon^ and Sir John 
Mackenzie^ without notice whether knights or baronets or of 

■-^ what order of knighthood, are among odiers required, as in 

die prefent cafe, to furrender by a day therein named, and in 
default thereof are attainted of high trcalbn. 

By thefe inftances it appcareth to a demonflration, that the 
legiflature never thought itfelf confined to the ftrift rules of 
law in defcribing peribns whom it made the objcfts of punifli- 
ment. It was fufEcient, that the terms made ufe of were 
defcriptive of the perfons intended to be punifhed. It never 
was doubted whether the regicides, who are attainted or odier- 
wife fubjefted to pains and penalties by the afts ]u& now cited, 
were properly deferibed ; or whether their eftates vcfted in the 
crown, though the very fame objeftion might have been made 
in their cafes as in the prefent, that their full title of dignity was 
not fet forth. It is plain they were men of fome dignity, knights 
or baronets ; and it muft be admitted, that all tides of dignity, 
the loweft as weH fis the higheft, are parcel of the name, and 
that in all judicial proceedings die omifEon of even the loweft 
dignity would be fatal. l*he fame may be faid widi regard to 
thofe who' were attainted by tUe aft of the firft of the late 
King. 

And 
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And with regard to thofe concerned in the aiTai&nation-ploCy 
they are dcfcribed merely by their fumames ^ and yet that de* 
fcripdon was thought fufficient to reach them. 

Thcfe were all in ftrldlnefs of law incomplete defcriptions 
of the perlbns, yet they were never laid to be iiifufEcient In 
the cafe of a Parliamentary attainder. And what is there in 
the prefent cafe that diftinguifheth it from thofe ? Let it be 
admitted for argument's fake that Lord PifJIigo is imperfefily 
defcribed, that his full title of creation is not fet forth in the 
a£t ; but let it be admitted too that he is defcribed by his chrif* 
tian name, by his dignity (Lord) and by his Barony; by the 
title by which he is moft commonly known, by which his an- 
ceftors were frequently named in ads of Parliament, in the 
rolls of Parliament, in their fiimily fettlements, and in judicial 
proceedings; and which he hath ufed in deeds executed by 
himfelf, and in his own letters, fome of which have been read i 
kt thift be admitted, we have it all in proof, and then let any 
mm find out the leaft diflandion in fiivour of his Lordfhip be* 
tween thofe cafes and the prefent^ if he can. 

Three cafes have been cited by the counfel on the odier fide, 
diofe of Alexander Gordon^ Patrick Farquarfon and Thomas 
Ormonde and one anfwer will go to aH of them. They do not 
reach the prefent cafe. The prefent queftion is upon an /ir* 
complete defcription of the pcrfon, but a deicription not repugnant 
i§ truth y thofe defcripdons were abtolnteiy faUe; they could 
not with any (hadow of truth, be applied^ the perlbns fuppofed 
to be intended. This diftinSion between incomplete and fidie 
defcriptions is implied in the aniwer of the judges in Gordon*^ 
caie ; ^ In awarding execution we muft purfue the a£l of par* 
^ liament on which the judgment is founded i*' in other words, 
we cannot go contnuy to the aA, we cannot award execution 
againft AUxanderj on -a judgment againft Thomas ; for the law 
will not intend that Alexander and Thomas are the iame perfon, 
.and we muft judicially take notice of legal intendments. 

■ So m die cafe of Thomas Ormonde by intendment of law 
Thomas Otmond knight, and Thomas Ormond yeoman, are two 
difierent perfons \ for knight being a title of dignity is parcel 

F 3 of 
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of the name: diey are in legal eftimation as different perfbos n 
men beaiing two diiFerent chriftian names. 

It hath been (aid, that Lord PitJligPj were he to be tikcBi 
might plead his miihomer in bar of execution. That is aM>- 
lut^y denied. He could not plead a miihomer : he could pleid 
no other plea than what all people in the like circumftanoes 
muft plead, which is, * that hi is n»t thi ptrfon named k 
thi a£l : diat is the only ifliie upon which he could put hit 
cafe: on that ifTuc, which is a mere .matter of £i£t, he muft 
ftand or falls and upon that iilue cwt fubmit the pre&nt 
cafe. n. 

It hadi Ukewife been fiud, that were he%> be pardoned by the 
name of Lord PitJUg^^ and afterwards indided by the name of 
.Lrord Forbes of Pitfiige^ fuch a pardon Would not avail him. 
That likewife is denied. He would be imitled to the fiill be- 
nefit of the pardcm pleading it with a proper averment^ d»t 
AUxander Lofd Ferbes of Pitflige named in the indidment^ 
and Akxandtr Lord Pitflige named in the pardon^ is xne md 
the fame perfon \ for there would be nodiing in this Cfierment 
contrary to the intendment of law, aspoffiblyin the cafe of 
UifFerent chriftian nam^s there might. 

The counfel having <;qncluded, their Lordfhips put thr 
^owmg queftion to the judges, and aidyoumed to die next 
day. '-^ 



The greait-grandfit$er of the refpondent being by letters 
^tent under the great^l of Scetland in die year 1633 created 
a peer of Scetlaffd*if(f^Ae tide of Lord Forbes of PitJIigOj and 
the refpondent and' his anceftors claiming under the fiiid letters 
patent having commonly ufed and fubfcribed themfelves to 
deeds and other infiruments, fomedmes by die name or fKIe of 
Forbes of Pitfiigo^ and fometimes PitJUgOy and haying been 
commonly defcribed and known in legal proceedings and odier- 
wifc,, as well by the name or flile of Lord PitJUgo as of Lord 
Forbes of Pit/igOj and die (aid refpondent and his ancef- 
tors having been always entered in the rolls of die Parlia- 
ment of Scotland (except in one private aA of mtificatiott 
" ....... 

• See the recoil in the cafe of Berkfitadf Okey and Corba, cited in Dr. C^ 
iKrWscafey j^. III. 

r 

paSed 
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paflfed in 1681) by the name or fttle of Lord PitJEgoi and it 
not being proved or alledged in diis caufe, that any odier perfon 
befides dto refpondest was at or before the paffing of the 2& 
of parliament herein after mentioned called or known by the 
name or title of Lord Pitjligo ; and the refpondent not having 
furrendered himfelf to juftice on or before theday fpecified in the 
aA of the nineteenth year of hisMajefty's reign for attainting 
AUxander earl of Kellie and others therein named of high trea« 
ion ; whether the refpondent is by virtue of the (aid ad attainted 
of high treafon by the name or title of AUxander Lord PH^ 

The judges upon conference among themfelves agreed, that 
Ibppofing the refpondent to be the perfon intended and named 
in the a&) he is fufficiently defcribed by the title of Lord 
Piiflig§\ iince that defcription, though incomplete in point 
of ftrift form, is not repugnant to truth; which difiereth this 
from the cafes of Gtrdon^i Farquarfm and Ormondi and 
bringetb it withm die rule upon which alone many of the ads 
of attamder cited by the counfel for the crown, especially thofe 
fince the reftoration, can be fupported *. 

But left> by giving a categorical an(wer to the qucftion as 
flated, they might be thought to give an opinion on a matUr of 
foB as well as on tbi point of law (which they will always 
avoid) it was agreed, diat my Lord Chief- Juflice in delivering 
die opinion of the judges ihould acquaint their lordfbips, that 
die judges do not prefume to f>;ive any opinion whether the 
re^^MNident is the perfon named in the ad^ that being a matter 
€f fiidof which their Lordfliips are now die proper judges, 
and in a proceeding in fVeftmsn/fer-haU it would be the pro* 
vince of a jury ; but if their Lordfbips are fiitisficd, diat the re« 
^pondent is the peribn named in the ad, the judges are of 
opinion that be is fofficiendy defcribed and weU attainted 
by it- 

Accordingly t^ next day" my Lord Chief- JufKee delivered 
die q>iiuon of the judges to the dkSt abo^ nastittiiti. 

* In the proceedings agunft the Eaii pi March, upoo which be was at- 
footed in t^ 4th of Edw. f U. be it IbM throafbott fths fecoi^ Mtgm i$ 
^Urtimr. (lee f. 390, j^i). 

F4 L^ 



fJ T H E R E P O R T. 

Lord Chancdlor Ipoke iargdy, declaring fais concurrenor 
with the opinion of the judges in point of bw ; and the 
houfe unjnioKmflf reveHcd the interlocutor and difmifled the 
claim*. 

The Cafe of JobPi Drummond Efqr. commcMily 
called Lord Jobn Drummond^ in the Houfc 
of Lords. 

ti trcaiou. TAMES Lord Dnmumnd^ commonly caDed Duke of PirA^ 
J being feized in fee of the lands and earldom of Pertby by 
deed of ietdenient dated the i6th day of June I743t grantedf 
fold and difpofed of his £ud eftate to Thtmas Drummond ot. 
Logitabmnd efqr. and his heirs, but redeemable in manner 
herein afer mentioned, upon truft for the payment of all hiy 
the (aid Jameses debts, and fiibjed to his debts and to fome 
prior charges dien fuUifting, upon truft to pay to the £ud 
Jamis during his Kfe an annuity of two hundred pounds fter*' 
ling ; and after his deceafe upon the tike truft for his brother die 
faid John Drummond during his life : and upon farther truft 
to convey the premifcs> fubjed to his debts and the (aid an*, 
nuities, to John Drummond uncle to thie grantor in tail gene- 
ral, remainder to his fifter Mary Drummond in tail general, 
remainder to die truftee himfelf in tail general, remainder toi 
the right heirs of the grantor. 

And upon farther truft to pay to luch wife as the graiitor 
fhouid marry, during her life, an annuity of 10,000 marks 
Scots J for the feparate ufe of fuch wife -, and not to be fubje& 
to the graiMor'^s/^/ ntarltu 

Then followcdi the power of redemption to which the 
whole difpofition is made fiibje6t, viz. that after payment of 
the debts of the grantor, the premifes ftiool J be redeemable 
from the (aid truftee, and from the (aid John Drummond the 
uncle, and the (aid Mary Drummond^ and the heirs of their 

■ ■■ —^^■M^^— — — — ^ii^i— ^M^^^ ■ I 111 m ^ 

* The whole anfwer of the judges as it ftandeth 011 the Lords' Journal is : 
« iThat Che refpondent Is fully, and effectually aU;^inted by the adl of the. 19th 
^ of Che King by the name or title of AUxandcr Lord Vitftigo'* But tbe Lor< 
Chief- Joftice did ^elirer the opinion with the caution and referve touching 
the fa^ of the identity of the peifon, as above reported, thoXigli the Journal 
4f>Ji|e(t as to that matter, the opiqioa delivered in wilting not beipg fuffid* 
eutly explicit in that refpedt 

bodies 
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k)dies refpe^ively, by die heirs of the body, male of- female; of 
lie (aid grantor, and^ failing fuch heirs, by the heirs of the 
dody, male or female, of the faid J^hn Dnammnd his brother^ 
^n payment of %ooL fierling to the trufteey his heirs and 
affigns, at the market-<ro(s of Edinburgh \ or in their ab- 
Icfice to the provoft, or any of the bailiffs, dean of Gildj or 
treaAirer of Edinburgh, 

At the time this deed was executed yanus Lord Drummond 
the grantor had entered into the treafonable engagements with 
the pretender, of which fome account is given by Mr* Murray 
in the trial of Lord Lovat\ and his brother die &id y$hft 
Drummond was a captain in the French fervice ; and both die 
brothers afterwards engaged in die rebellion of 1745. 

yanus Lord Drummond the grantor, notwithftanding the 
difpofition of the eftate, continued in pofleffion and received 
die rents and profits to the day of his deaths and Thomas Drum'' 
numd the truftee knew nothing of the deed at the time it 
was executed, never had the poflTeffion of it, nor fo much as 
iaw it. 

By die aft of die nineteenth of die King recitmg, that die >9^- ll»c.*« 
(aid yames Drummond and yohn Drummond his brother and 
other peribns therein named did on or before the i%th ^ April 
1746 levy war againft the King and were fled from juftice, it is 
enafted, That if the (aid yames Drummond and yohn Drum- 
m&ni bfc. ihall not render themfelves to juftice on or before die 
I2di otyufy 1746, they ihall from andafier the \%th ^April 
^746 ftand and be adjudged attainted of high treafon to all in- 
tents and purpofes whatlbever ; and (hall fuSer and forfeit as 
peribns attainted of high treafon by the laws of the land ought 
to fuffer and forfeit* 

yames Lord Drummond died on the nth of May 1746 in 
his padage to France after the aftion at Culloden\ and the &id 
yohn his brother and prefumptive heir did not furrender pur-«> 
(iiiuit to the aft, and fo became attainted; and the courf of 
Exchequer in Scotland^ purfuant to the aft of the aoth of the- *® ^* ^^' ^ 4 
King, caufed the eftate comprized in the (etdement to be (eizcd 
and (iirveyed for--his Majefty's benefit, as being forfeited b^ 
dttt attainder* 

Thomas 
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Tbmktt Drmmmttdj the truftee named in die fetdetfidil <f 
the i6dk€tyime 17439 put in hb claim totfaiseftate in i» 
tone in the court of feffion in Scotknd^ porfuant to the hl« 
m ent i oned ftatiite, and founded his claim on that fettleottt^ 
lAedging that the Cud y9bn Drummnd war never fetzed 4^ 
norinterefted in the iaid eflate, but that die cfaumanchadrigftt 
thereto by virtue of the iaid fettlement. 

To this ckum his M^cfty's advocate, on behalf of his Ma- 
jefty, put in an anfWeri iniifting on his Msyefty^s rig|t' 
grounded on die attainder and tiie hrfAtan cfJ^hnDrmmmmit 
and the canfe coming to hearing before die court of feSo% 
that court found that the fiud J^bm Drummtnd was iqion thc^ 
eleventh of Jdbjr 1746) when the £ud Jamis his dder brodier 
<fied, capable to take by defcent from his (aid elder brodier; 
and diat die eftate in queftion did then delcend to the (atd^«hi 
his brother, and was forfeitable and forfeited by his treaion and 
attainder ; and diat the iaid tnift-diipc^tion to the rbim apf 
is not fufficieiit to exclude die forfeiture of the iaid Jdm 
brumnmndi and thereupon difiniiTed the claim. 

From this decree the truftee Thomas Drummomd appealed \ 
and the caUie came to hearing in Jpril I7SI- 

Two queftions vrere made in this cale ; iirft. Whether b)r 
the laws of Scotland the fetdement of the (ixteenth of Jwif 
1743 was void, as having never been delivered to the graiiiecf 
or any perfon on his behalf, but remaining always in die pof* 
feffion or power of the grantor ? 

iTr. Hvme and This point was not gready laboured by the counfel fbi^ th^ 
<r* Yorke. appellant ; and as what was faid upon it on eith^ fidfe Was 
grounded on die laws of Scotland^ by which the validity of aB 
Scotch fetdements muft be determined, and vrtiich I do not un^ 
derftand, I will not take upon me to report the argumentr on 
diat point* 

The fecond queiHon was, fuppofing die fettlement t6 b6 
vd^ and diat yanus Lord Drummond died feized in fec^ Wbe^ 
fher his brother the £ud John Drummond did take by defoenf 
any elhte in the premifes which was forfeitable by his afc« 
tnincrr' 
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The counfel for the appellant argued, that he did not; dut 
he was incapable cf it; he had no heritable blood in him on 
cfae devendi of Miy 1746, the day his brother died; for> not 
having furrendered purfuant to the ^ which attainteth hiaij he 
is now to be coniidered as a peribn attainted from the eigbUentb 

If he had been adualljr attainted before the deadi of his 
brother, he could not have taken by defcent \ the land muft 
have eicheated. Lord Chief- Juftice Coke is fiill to this point; i Inft. 13.1. 
^ The father is (etced of land in fee hdden of J. 5, the fon is 
^ attainted of high treafon, the father dtedi, the land {hall efcbeat 
*^ to y.S. propter ieftSium fanguimsj for diat the father died 
^ without heir : and the King cannot have the land, beoiufe 
** ditf fon never had any thing to forfeit.'' 

Lord Chief- Juftice Hale putteth a ftronger cafe on the (aiiie , Hai« 351. 
principle ; ^ If there be a &dier and two fonSj-^^nd the elder 
^ (on attaint furvive the father but a day, and die without ifliie^ 
<< the fecond fon cannot inherit, but the land (hall efcheat pr$ 
^ defeSfu haredis ;'* and If in the prefent cafe die land efcheated, 
die whole proceeding in die Court of Exchequer in Scotland^ 
of which the appellant complaineth, is void; it is coram non 
fudici ; for that court hath no jurifdidion touching efcheats» 
virfaich by the law of Scotlandzre cognizable only in the court 
of feffion. 

It muft be admitted, diat the attainder of John Dfwimmd 
was not com[dete till after the 1 2th of July *^ but being then 
completed, we fay die fbtute exprefsly carrieth it back to 
die eighteenth of April prec^eeding, to all intents emd purpofet 
fffbatfoever. 

And if he had been poflefledof any otber eftate, aiid between 
die eig^teendi of April and die twelfdi of July had made a 
fcttlement of it upon the moft favoured confideradons, for 

Eymcnt of his debts, or in coniideradon of marriage ; or had 
Id it fbr a valuable confidenidon afhiaDy paid, his attnindef 
would have over-reached this fetdement or fide. He wdiild 
bave been confidered by virtue of this retrofpedive dattffe af 
% man diiabled and iihdi^' an attainder at the ttmtf 9ie Edi! 6f 
fcttlement was made. And ihall he now be confidered as 

aperfon 
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tftrton under an attainder to one purpofe alone, and not tod 
other puqxifcs I 

We are not now in the cafe of an attainder in the otcfimr? 
Coiirle of juftice ; in thofc cafes, it is true, no corruption cf 
blood is wrought till an achral attainder, though upon an at- 
tainder the foifciture hath relation to the thne of the treafca 
committed ; which rdation is a mere fuSHon of law, hiiro d u cc d 
for the purpofe of over-reaching meihe incumbrances: but we 
are in the cafe of a parlianuuitary adjudication ; the legiflatitic 
hath pronounced judgment of attainder upon y^bn Drummtui 
and others ; and in pronouncing that judgment hadi deter* 
mined the time from which it (hail operate to every intenu 

Mr. Attocney The counfel for the crown infifted, that on the eleventh of 
Adficair^ il/ijy 1746, \rfien James Lord Dnimmnd died, J$bm Dnmh 

wwui was capable of taking the lands in queftion by deSoMy 
and remained fo till after the 12th of Jufy : that during all dut 
interval, the eftate vefted in him, for it mud veft Ibmewheie 
on the death of Jame$ ; and in the crown it could not veft by 
efcheat, while diere was an heir in being capable of inheriting : 
and coniequendy John being feised at the time of his attainder, 
the lands became forfeited, and are now vefted in the crown by 
the expreis provifion of the a<5t of the 20th of the King. 

This cannot be denied upon a fuppofition that y^hn Dnoh 
mond took by defcent from his brother \ and therefore jit is j&id, 
that he was not capable of inheriting \ that he muft be con* 
fidered, by virtue of the retrofpective claufe, as under an at«» 
tainder from the i8th of -/^r/7 proceeding his brother's deadu 

This wiU receive a very ftiort anfwer. Afts of parlia* 
ment, like wills, are to be conftrucd according to the plain 
obvious intent of the makers v the intent of the retrofpec- 
tive claufe was to dctw'rminc the time to which the forfeiture 
Ihould relate, in order to proteH the title ef the crown againji 
ell incumbrances fubfcquent to that tim£\ this was clearly the 
point, and the only point the legiflature had in view : to tnia« 
gine that the I^flature intended to defeat the tide of die 
crown upon the contingency wb.ich hadi happened in die 
prefent cak^ (and it might have happened in die cafe 
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ffererf man attainted by the a6l,) would be to fuppole, that it 
intended to defeat and to protect the tide of die crown upon 
diferent contingencies, by one and the iame proviiion in 
(he 9St : diii is too abfurd to be imagined ; and therefore thq 
Coiiftru£tion contended for, grounded oji the general words, U 
ail tMtiuts and purpofcs whatfoiver^ cannot be fupported by any 
rule of conftrudion. 

For it is a known rule in law, that general words in an ad of 
{ariiamcnt are not to be carried beyond the plain intent of the 
a£t ; efpecially where the rights of the crown would fuffer by 
fuch a ladtude of conftru<^ion. 

Tlie counfel having concluded, die Houfe put the following 
queftion to the judges, and adjourned to the next.day \ Whe- 
ther by the law cf England John Drummondj fccctfid fon of 
the late Lord Z>r«zw»«ii4 was on the nth day of May 1746 
capable of taking lands by defcent» and whether by his noC 
rendering himfelf to juftice on or before the i-adi day of 
July 1746, according to the ad of the 19th year of his prefent 
Majefty, fuch defcent became divefted or avoided fo as to pre-^ 
vent the forfeiture in prejudice of the crown ? 

The jud^ upon conference among themfelves agreed, that 
die intereft deicended to John Drunuaond^ and was forfeited by 
his attainder. They coniidered the ad in the light of a par- 
liamentary outlawry. TTie ad chargeth, that the peribns 
Aerein named did on or before the i%th of April 1746 levy war 
^ainft the King, and were fled from juftice ; and then pro- 
eeodeth to attaint them, if they do not render themfelvcs to juf« 
ticr on or before the twelfth of Jutj. 

This being an attainder out of the ordinary courfe of juftice, ^ ^ 
it was proper on all accounts to fix the time to which it fhould tion, 43. 
xelate, for avoiding all mefne incumbrances \ the Icgiflaturc hath 
dcMie it, and in fo doing, hath aded in exad conformi^ to the 
common law in the cafe of an outlawry for high treafon in 
tbe ordinary courfe of juftice: in which cafe the attainder 
relateth to the time of the treafon laid in the indiilmenU iHalejSi. 
Accordingly in the prefent cafe the attainder is, by the re- 
trofpedive claufe in queftion, carried back to the very day 

on 
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on which the tiealbn is by die preamble charged to have beta 
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This fully accounteth for the retrofpcAiire dauie, and fix- 
eth the fei^e of it. It Uras plainly inferted in exaft confonxuty 
to the common law, and muft dierefore be accommodated to 
die ndes of law in fimilar cafes ; for it is a iafe rule of con- 
ftnidion, that ftatutes, made in imitation of die common hW) 
fliall be eqKNinded according to the rules of law in likecaftt. 

Let it be fuppofed, diat yobn Drummond had been outhmrBd 
upon an indi£tment for diis treafen, and that the indidmcnt 
had charged the hSt to have been committed, as this aft dodi^ 
on the l8di of j^rU ij^bi his attainder for die purpolb of 
avoiding ^dl meiiie incumbrances would have rebtal to. that di^j 
and yet if, pending the proceft of oudawry, his brodier lunl died 
feisbqii of the eftate in queftion, it would undoubtedly ksm 
been forfeited by JtJkn^s attainder; for be would have hfm 
fonikkr^d 4uring the pendiency of the procefi of outUwryt p 
^, peribn q^nble of talking by defcent And confequoiidy 2|i 
die pc^nt cafe he m^ty m. conformi^ tgt the ndc of law in 
the cafe of an outlawry,, be confidered a$ a perfon' capable. of 
inheriting and holding on the eleventh of Atay^ and thence- 
forward to the 12^ of yuly] an interval exadUy analogous tQ 
the pen4cncy of prQceis of outlawry at common law. 

The neyt day the Lord Chief-Baron, in the ^fence of diq 
two Chief- Juftices, delivered the opinion of the judges ; Th^t 
Ae (aid John Drummon4 WS)S (m the eleventh of May, 1746 
capable of taldng land^ by delcent ; and that by his not iender«i 
ing himfelf to juftice on or before the i^di of yuly 174/^ ac«^ 
cording po the above-mentioned a& of the 19th year of his pre- 
(ent Majefty, fuch defcent did not become divefted or avoided 
fo as to prevent the forfeiture in prejudice of the crown. AsjA 
the Lords unanimoufly affirmed the decree* 
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The Cafe of Captain Join Gordon, in the Houfe 

of Lords. 



SIR yames Gordon^ by fetdement dated 19th O£!oler 17139 (See Dairymp. 

entailed his barony and lands of Park in Scotland on liim- ^^^t!"^^ 

(df for life, remainder to WUliam Gordon his eldeft fon and the Ellates tailzie ia 

heirs male of his body ; remainder to the heins male of Sir to°fl|?£iw^ 

Jameses own body, with feveral other fubfequent limitations. highcreafou. 

By diis (Settlement fniliam Gordon the fon, and other heirs of 
tuBfj are, according to the forms ufed in Scotland in the cafe 
offtrid (ettlementSi prohibited to alter the courfe of fuccef- 
fion by alienation or by any charge on the eibite : or by any 
afis civil or criminal, even treafinablt adis^ whereby the fiune 
may beooqae dcheat or forfeited : and all a£b to be done by 
any per&n in poileffion under the enuil, contrary to this pro- 
hibitiont are declared to be null and void as againft the per« 
fixi next in fucceffion i who, in cafe of fuch contravention* fhaU 
(iicceed Co the eftate in the iame manner, as if fuch contxa^ 
yener were naturally dead. 

Sir yanus Gordon died, and his fon WilKam Gordon^ then 
Sir H^lKamy became duly feized under this fetdement. 

He took a part in the rebellion of 1745, and was attainted 
by the aA of the nineteenth of the King \ and his barony and 
lands of Park were furveyed and feized to the ufe of his Ma- 
jefiy under the ad of the 20th of the King. 20 O. I. c 41, 

Captain yohn Gordon^ who is Sir ff^lliam*s next brother, 
put in his claim in the court of feffion in due time, and in 
that claim ftated the fubftance of the fetdement of Osiobor 
171 3, with the prohibitory and irritant claufcs before-mendon- 
ed, and infifted, firft, that Sir ffUliam had long before his 
attainder incurred an irritancy^ as they call it, of his eftate, 
by creating an incumbrance on it in favour of one of his 
creditors ; and diat diereupon the eftate devolved inunediately 
upon him (the claimant) as next heir in tail, under the limi- 

tadon 
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tation to the heirs of the body of Sir Jamcsi Sir ffllKam haf- 
ing then no iflue. 

Secondly, that in cafe there was no fuch irritancy incurred, 
yet Sir ff^Uimn by committing the crime of trealbn did coih 
travene * the prohibitive claufe, and loft his title to the efiate, 
which thereby immediately fell to the claimant. 

And thirdly, diat Sir WtUiam could at the worft forfeit 
by his attainder only an eftate for his own life> and upon his 
death the premifes in queftion mud devolve upon the claimanti 
and the cfd^i heirs in tail. 

To this claim his Majefty's advocate put in an an(wer ; and, 
as to the irritancy fuppofed to be incurred by the incumbrance, 
inflfted, that as Sir William Gordon might by the law of Sc9t» 
Af»^ have been relieved againft that irritancy, if die cLumant 
had endeavoured in due time to take advantage of it, it fluD 
not now be fet up to over^reach the title of the crown by the 
attainder. 

And as to the fecond and third points inflfted on by the 
7 An. c. 21. claimant, he relied on the ftatute of Qiteen Amie^ whereby per- 

ibns attainted of high treafon in Scotland are made liable to the 
fiune forfeitures as perfons attainted of high treafon in England; 
S6H.V1II. c and on the ftatute of H. VIII. whereby all eftates of inheri- 
*^' tance are made fubjed to forfeiture for high treafon ; and in- 

lifted that Sir William Gordon was, by virtue of the fettlement 
of O£iobir iji^y feized of an eftate of inheritance in the pre** 
mifes at the time of his attainder. 

The cafe coming on to be haiard before the court of fef&on 
^eir Lordfliips pronounced their decree to the effed fol- 
lowing. 

They find, that Sir IViUiam Gordon is by the entail di£d)led 
from alienating or incumbering the eftate in queftion, or al- 
tering the courfe of fucceflion in prejudice of the claimant and 
other heirs in tail ; or from impairing their title to the lame 
after his death: and that therefore the faid eftate is by Sir 
iniliam*s attainder forfeited to the Crown only during his 



* See Uen{il§j, f>i, i%9» Gift in tnil upon a condition fomething fimOar to 
this. The ihnfe- cotnm\itei^ treafon and was attainted. Adjudged, that tte 
title of the Crown under tlio attainder was not aifc^ed by this condiiioo. 

It was a coRditijui repugnant to. the nature of feudal tenure, and againil tbe 
wifdom and poliqr of the law* 

life; 



THEREPORT. 97 

life ; and that the claimant hath right to the lame after the 
death of Sir TFtUianu 

They alfo find, that the irritancy alledgcd to have been 
incurred by Sir JfiUlam by the incumbrance in favour of 
his creditors, not having been in due time taken advantage 
of, the forfeiture by his attainder cannot now be over-reached 
on pretence of that iiritancy; and decree accordingly. 

From this decree both fides appealed. His Majefty's advo- 
cate fix>m that part of It which declareth, that Sir William Gor-- 
don forfeited during his life only ; and that the claimant and 
odier heirs in tail will be intided after his death. 

Mr. Gordon from that part which declareth, diat the for- 
feiture by the attainder cannot be over-reached on pretence 
of the irritancy. And the caufe came to hearing in Jpril 
1751. 

I (ay nothing of what was offered on either fide upon Mr. 
Gordon*s appeal, becaufe the merits of it depend entirely on 
die laws of Scotland. 

Two points were made upon the Lord Advocate's ap- 
peal. 

Firft, Whedier Sir JVtUiam Gordon was, by die laws of Scot-- 
landy feized of any eftate of inheritance in the premifes in quef- 
don at the time of his attainder ? 

Secondly, What eftate or intereft was forfeited by his at* 
tainder? 

It was inftfted on in behalf of the Crown, and not much 
controverted on the part of Mr. Gordon^ that Sir fVilUam 
was feized of an eftate in tail-male in pofFefEon ; and that fuch 
effaite, though not alienable or chargeable by him longer than 
for his own life, is by the law of Scotland deemed an eflate 
of inheritance. 

And on the other hand, it was admitted on the part of the 
Crown, that the limitation to the heirs-male of the body of 
Sir Jamis Gordon on failure of iffuc-male of Sir William (who 
was his ddeft fon) is not by the law of Scotland an efhte-tail 
executed in Sir tVilliam ; but is a fubftitution, as they call it, 
m nature of a remainder created in favour of the younger fons 
of Sir JamiSy and not aScdted by the attainder of Sir TVilliam. 

G The 
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ir. Kume The point principally laboured by Mr, GwdmC% cqanfel 

^ropWU^and ^^^^ -Y)xxi admitting Sir William to have been fcizcd of an efiate 

. . of inheritance, yet, fince by the laws of 5f0//(7/i4/ he could not alien 

6X5 and 2690. or incumber it for more than his own life^ (which the couiiiel 

for the Crown admitted,) the confequence isy that he cannot 

forfeit any greater eftate in the premifes than during bis life; 

and this, they (aid, is perfectly agreeable to the rules of our 

law in funilar cafes. 

Before the ftatute de donisy the tenant, who was then con- 
fidered as feized of a conditional fee, covidy pofi froUm fufii* 
tatanij alien or incumber the fee at his pleafure ; and in con* 
fequence of that, he could likewife forfeit the fee for treafon 
or felony. 

By having ifTue, die condition annexed to the fee was con* 
Initial* fidered as performed to three purpofes; to alien, to forfeit^ 
and to incumber. But when the ftatute ir donis took away 
the tenant's power of alienation, it was conftandy holden, 
that he could not forfeit for treafon or felony ; though there is 
not a word in the ftatute which dire£Uy cometh up to the cafe 
of forfeitures. The words are ♦' Non babeant poteftatem ali' 
** enandi :** but the judges, by an equitable conftruSion of 
the ftatute, held, that the power of forfeiting was included in 
. Inft. 334. the word alienandi', for, faith my Lord Coke, foris-facen is 
alienum facere. 

By the ftatute of treafons the forfeiture of traitors* eftates 
is given to the Crown in very general words : but the rule 

, Inft. 19. was. That the a£t doth not extend to lands in tail ; for te- 

nant in tail ftiall forfeit no more than be may lawfully forfeit, 
that is, for his own life : and the general words of the ad do 
not abrogate the ftatute de d^nis. The like rule is laid down 
upon the conftru£lion of the ftatute of provifors, where die 
words creating the forfeiture are very general; the rule is, 

; inft. 126. Tenant in tail ftioll forfeit no more than he may lawfully for- 
feit, that is, for his own life. 

T^he fame rule prevailed with regard to cftates-tail of 
the gift or provifion of the Crown. When the 34th of H. 
VIII. had rendered them unalienable by the tenant in taiii 
the judgeSj upon the conftru6tion of that ftatute, conft^uit- 
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I7 held, that diey were forfeitable only during the life of the > Hale 243* 
tenant by his attainder for treafon or felony. 

From thefe inftances, they argued, it appeareth, that the 
power of alienation and a capacity to forfeit confbuitly went 
hand in hand. It was thought unreafonable and againft na^ 
tural juftice to carry one beyond the other : and therefore in 
die pre&nt cafe, admitting that Sir tVilliam Gordon was at tho 
time of his attainder feized of an eftate-tail in the premifeSi 
yet, fince by the law of Scotland he had no power over the 
eftate more than for his own life, he could not forfeit more 
dian his li&-intereft in it. 

The counfel for the Crown relied on the aft of the 7th Mr.Attomqr- 
of Queen Anne^ which hath incorporated the law of England^ Ca Adl^c 
with regard to high treafon and the forfeitures for it, into the 
law of Scotland, as efFt?6lual!y as if every Englijh ftatute and 
rule of law touching thofe matters had been tranfcribed and 
enaded in it; and therefore, whatever ftatutes did fubfift iii 
Scotland before this a£l, by which eftates-tail were protefted 
againft forfeitures for high treafon, they are now totally re* 
pealed. 

It is true, that from the making the ftatute de donis to the 
a6th i/. VIIL eftates-tail were not forfeitable for high trea- 
fon, they are not forfeitable for felony to this day ; but the 
law in this cafe was not founded on the principle laid down 
on the other fide, that a capacity to forfeit and a power of 
alienation always went hand in hand, or were in the nature of 
convertible terms ; it refted on a much ftronger foundation) 
viz, upon the words of the z& itfelf ; ^^ The land (hall remain 
" to the iffue of them to whom it was given, after their deaths 
** or revert to the donor or his heirs, if iffue fail.'* 

So with regard to eftates-tail of the gift or provifion of the 
Crown, diey, after die 34th of H. VIII, were holden to be un- 
forfeitable to the prejudice of the heir in tail; not upon the 
principle relied on, but from the exprefs words of the aft« 
^ After the death of fuch tenant in tail the heir in tail may 
*' enter, have, and enjoy the lands according to the form of 
•* the firft entail $ the (kid recovery, or any other thing or things 

G 2 ^benafier^ 
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« hereafter to be bady done, or fufftred^ by or againff fucfc 
<^ tenant in tail, to the contrary notwithilanding.'* 

It was upon the foot of diefe exprcfs provifions, tbat the 
heir in tailjhall after the death of the tenant hold and enjsy^ 
that thefe cftates were protected from forfeitures : but the 26di 
of //. VIII. repealed the ftatute de donis as far as concerneth 
forfeitures for high treafon, as the 5th and 6th of Ed. VL did 
that ofthe 34th if. VIII. 

And how was this repeal efFeAed ? Not by any e^prels de- 
claration to that purpofe, but by ena£ling, " That every of- 
*' fender being lawfully convift of any manner of high treafon 
^ (hall lofe and forfeit to the King, his heirs and fucceflbrs, 
^ all fuch lands which any fuch offender (hall have of any eftatt 
^ of inheritance within the King's dominions at the time of 
*' fuch treafon committed, or any time after ; faving to all 
** perfons, other than offenders and their heirs, all fuch right 
*♦ as they might have had if this aft had not been made." 
Thefe arc the words of the 26th of //.VIII j and the sth and 
6th of £. VI. runneth in the fame form, as far as concerneth 
the prefent quelHon. 

By thefe flatutes all eftates-tail were made liable to for- 
feiture for high treafon, as being ejhtes of inheritance. It was 
their dcfcrndable quality which brought them within the aftsj 
that quality alone was regarded, not whether they were aliena- 
ble by the tenant in poffcffion. 

For it is well known, that long before the 26th of H, VIII. 
tenant in tail in pofTcflion had an abfolute power over the eftate. 
He could bar his ifl'ue by fine, and all remainders were bar- 
rable by a common recovery ; and yet till that aft operated 
upon his eftate, it was under the protcftion of the ftatute de 
donis. On the other hand, eftates-tail of the gift or proviCon 
of the Crown are unalienable to this day, and yet arc fubjcft 
to forfeiture for high treafon. 

And perfons feized of the inheritance en outer droit, per- 
fons under a truft not to alien, and who had fingly no power 
of alienation, were by the 26th of //. VIII. rendered capable 
of forfeiting the whole inheritance for high treafon. This 
was die cafe of abbots, bifhops, deans, prebendaries, and 
•ther (ble corporations, who were feized of the inheritance 

jure 
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jure ccclefia ; till the 5th and 6th of Ed. VI, by confining the 
forfeiture to perfons feized of the inheritance in their own 
rights rcftored and preferved the right of fucceffors, as it was 
at common law. \ ^J^^ *5»» 

The point therefore is not, whether Sir fVilliam Gordon 
had a power of alienation over the eftate in queftion, but had 
he or had he not any eftatc of inheritance in it at the time of 
his atuinder ? If he had, the inheritance, whatever it be, is 
forfeited. For as the 26th of //. VIII. took eftates-tail out 
of the protection of the ftatute de donis \ and the 5th and 6th 
of Ed. VI. took -eftates-tail of the gift or provilion of the 
Crown out of the prote£lion of the 34th and 35th of//. VIII ; 
fo the 7 th of Queen Anne hath taken this eftate out of the 
protection of any adls made in Scotlandy whereby forfeitures A^ofi^fj 
for high treafon were laved. * ^ 

And that the legiflature in framing that aA had a view to 
eftates-tail afFe£ted with irritant and prohibitive claufes, which 
is the prefent cafe, and confidered them as inheritances thereby 
made forfeitable for high treafon, is plain from the provifoe in 
the fourth fcdion; which providetli, that, in certain cafes 
therein mentioned, fuch eftates (hall not be forfeited upon the 
attainder of the tenant in tail, but during the life of fuch te* 
nant only ; " So that tlie ifTue and heirs in tail fliall inherit the 
•* fame, the faid attainder notwithftanding." 

Nothing can be clearer than that the eftates (aved from 
forfeiture by this provifoe arc confidered by the law of Scot* 
land as eft;ite^ of inheritance. And the caution taken to (ave 
eftates of this kind, under thefpecial circumftances mentioned in \ 
the provifoe^ plainly flieweth, that, without this caution, they 
vvould have b^en involved in the general purview of the 
ad. 

The counfel having concluded, the Lords put the follow- 
ing queftion to the Judges, and adjourned to the next day. 

Suppofing that by the Is^w of Scotland an eftate tailzie, with 
prohibitive, irritant, and refolutive claufes, is an eftate of in- 
heritance ; and fuppofing alfo that by the law of Scotland no 
eftate or intereft was vefted \a Sir JVilUam Gordon by virtue 
pf the limitation in the Ibttlement of the 19th of O£fohor 

G 3 1713, 
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17131 to the heirs-male of the body of Sir yanui G^JhUf 
what eftate or intereft in the barony and lands jn queffion 
was forfeited to the Crown^ under the limitations of the fiud 

« 

fettlement, by the attainder of Sir WtUiam Gordanf 

On the next day the Lord Chief«Baron, in the abfence of 
the two Chief- Juftices, delivered the opinion of the judges^ as 
fi;)lloweth. 

Upon this queftion we are of opinion. That the eftate and 
intereft in the barony and lands in queftion, which was for- 
feited to the Crown under the limitations of the laid fettlement 
by the attainder of Sir WllUam Gordon^ was not only during 
the life of Sir William Gordon^ but fo long as there (hall be 
any heir-male of his body; and alfo the reverfionary intereft 
in the fee thereof, limited by the faid fettlement to the heirs 
and aiSgns whatfoever of the (aid Sir Janui Gordon^ on failure 
of the heirs-male of the body of the faid Sir James Gordon^ 
and tfre determination of the feveral eftates by the laid odiep 
fubftitutions ; fuppofing that by the law of Scotland fuch le- 
verllonary intereft was in Sir William Gordon at the time of 
his attainder*. 

Whereupon their Lordfhips ordered and adjudged, That the 
firft part of the faid interlocutor, whereby the Lords of Seffion 
found, " That Sir William Gordon^ the perfon attainted, being 
** by the entail difabled from alienating the eftiate, charging 
^ the lame with debts, or altering the courfe of fuccelHon in 
<^ prejudice of the claimant and other heirs of tailzie, or from 
•* otherwife hurting or impairing their right or title to the faid 

• In this cafe there hcing an exprcfs limitation to Sir tyMiamGonitm the 
eMeft fon and the htrirs-male of his body, previous to the remaincJcr hmited to 
the hcirs-mt^fl of Sir Jarms the father, the Lords confidei'cd tliis 'remainder to 
the heirs-male of the body of the father in the fame light as it is confideredby 
the law of Scotland ; namely, as a fubltitution in favour only of the younger 
ions of Sir y.imts ; and under which Sir JfilHam the elded took oo cA^Lo upon 
the death of his father ; and confequcntly that by the attainder of Sir fVilliam 
the eflate limited to the heirs-male of Sir ynmes was not forfeited. 

But had the limitation been to Sir James and th*; heirs-male of his body^ 
without any previous Htniutton in favour of Sir H^iUiam, and Sir H^ilHam had 
on the death of his father become intitled under that limitation as heir of his 
body, in that cafe the whole entail would liave been forfeited by his attainder^ 
that iSt as Ion; as there flfoukl bo heirs of the body of Sir Jama^ 

It was fo adjudged in the Houfe of Lords in Miy i753> i<^ a caufe wherein 
Cbarki Mercer fecond fon of Sir Latvrenee Mirter was appellant) and his Ma- 
j«fty*s advocate for ScoUomJ, ia bobalf o( his MaJ^fty, refpondent. 

" eftate 
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tt eftate after his death in any manner of Way whatfoever, atid- 

^ that therefore the eftate and barony of Park is by Sir % 

^ ff^illianf% attainder forfeited to the Crowri only during his 

^ life ; and that the (aid yohn Gordon the claimant hath right 

^< to the find eftate and barony of Park after the death of thef 

^ faid Sir fFslIiafa Gordon^'* be and the fame ii hereby re-^ 

verfed. 

And it is &rther ordered and adjudged, That the latter p«ut 
of the (aid interlocutor, whereby the Lords of feflion found, 
" That the irritancy alledged to be incurred by Sir Jt^iUiam 
<^ Gordon the attainted perfon not having been declared nor 
<^ any advantage talcen of it before the forfeiture, the forfeiture' 
<^ cannot be over-reached or excluded on pretence of that irri- 
<^ tancy," be and the fame is hereby affirmed. 

And it is alfo hereby declared and ad]udged,That Sir fFilliam 
Gordon'^ the perfon attainted, being, under the fetdenient madd 
by his £ither Sir James Gordon^ dated the 19th of O£fobir 
1 71 3, feizcdofan eftate-tailzie in the barony and eftate of 
Parky notwithftanding fuch tailzie was zSt&cd with prohibi- 
tive, irritant, and refolutive claufes, the faid barony and eftate 
of Park did, by virtue of the ftatute of the 7th year of the 
reign of Queen yfnney chap. 21. become forfeited to the Crown 
by the faid Sir William Gordon* s attainder, during his life, and 
the continuance of fuch iflue-male of his body as would have 
been inheritable to the (aid eflate-tailzie in cafe he had not 
been attainted ; and alfo for fuch eftate and intereft as was veft« 
ed in, or might have been claimed by the faid Sir William Gor- 
don by virtue of the laft limitatibn in the (aid fettlement to die * 
heirs and affigns whatfoever of the faid Sir Janus Gordon^ 
after all the fubftitutions therein contained (Hall be expired or 
determined : and that by virtue of the fubftitution to the heirs- 
male of the faid Sir James Gordon's body of his then prefeiit 
marriage, the refpondent John Gordon hath right to fucceed to 
die (aid {^arony and eftate of Park after the death of the laid 
Sir JVilliam Gordon and failure of fuch iffue-male of his body as 
afere£ud, according to the limitatbns of the (aid fettlement* 

And it is- ferther ordered. That liberty be' ref^rved to th6 
Crown, and alfo to the £iid John Gordon^ and any other per- 

G 4. fon 
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fbn who nuj bccooie indtlcd to die Ud barony afod tStiiar 
cf Park hy rixtuc 6f 2aty of the fiud fiibftifndQiis, to appljr tO' 
tbe laid court of feffion for fuch fartber order or cfirefiioo in 
die premifes as (hall be juft, as often as any new fig^ fhffl 
accrue to them rcfpedively in confequence of any of tbe fiibr 
fiitutions or limitatiofis in the (aid fetdement. 

Note. Tlie court of feffion, in all cafes af die like kind 
which came before them after the rebellion of 171 5, held ac- 
cording to an opinion then generally entertained among the 
Scotch lawyers, that efbtes-tail aSe^^ed with irritant, prohi- 
bitive, and refolutive claufcs were liable to forfeiture onlj 
during the life of die perfon forfeiting ; and the crown did not 
appeal from any of thofe judgments : dioug^ it is extremdj 
clear that, fuppofing thofe edates to be by die law of Sathmi 
efbtfes of inheritance, they are made liable to forfeiture for 
high treafbn by die fhitute of Queen j/nncj in die fame manner 
as eftates of inheritance in England are made liable to for- 
feiture by the flatutes of H. VIII. and Edw. VI. cited in the 
argument of this cafe. And that they are by the law of Sc9t» 
land cflates of inheritance was not denied by Mr. Gord»n*% 
counfel. See Craig de 'Jure feudal, lib, 2. c, 16. De Sue-* 
cejfione Taliata, f 2, 3. 



The Cafe of Jo/jn Swan and Elizabeth yeff'erys. 

SLTri i61 A "^ Chelmsford aflizes in the Summer 1 751, John Swan 
, and Eliiuibeth fefferys wtfre indicted for the murder of 

^4 DO good : y^ffi^n^ > Swan for giving the mortal wound, and 

ea. yefferys for being prefent aiding and abetting, and they bodi 

pleadod not guilty : but their trial was poflponed to the next 

affixes* 

In the mean time the attorney-general, who had received 
orders to profecute at the expence of the Crown, was fadsiied 
from die evidence laid before him, that Swan was in the 
actual fcrvice of the deceafed at the time the murder was com- 
mitted, 
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aittdl, #r at itttft when the difign was firft Uud. He tbece- 
fere thought it adviiable to prefer another bill againft them for 
tbe parts they jqefpcjftively took in the fame murder, charging 
itttm with petty treafon, and Jefferys with murder. Accord- 
ingly, at the next aflizes fuch bill was preferred and found, and 
^e pi^lbners were arraigned upon it. 

The prifoncrs pleaded in abatement ere tenusj that another 
mdidment was depending for the fame offence; and pleaded 
over to the treafon and felony. The counfel for the Crown 
did not infift upon drawing up the plea in form (as was done in 
Layer*s cafe), but demurred ore tenus ; and the counfel for the 
pr^Qoers joined in demurrer. 

Mr. Juftice Wright^ who fat on die crown-fide, deflring the 
company of Mr. Juftice Fojler^ who went that circuit with 
him, at the arguing of the plea, he went into court and (at 
there till that matter was determined and the jury fwom. 

The prifoners' counfel infifted, that they ought not to have 
been arraigned on this new bill, pending the former indifbnent, 
on which ifliie is already joined ; becaufe if they plead to iiTue 
OA diis indi&ment they may be liable to be tried twice for 
ooe aod the fame fa£t : it will be in the option of the Crown 
after ifiiie is joined upon both indifhnents, to proceed to trial 
upon dther of them ; and if the prifoners ihould be acquitted 
upon one, they may ftill be tried upon the other. For diough 
mAifftlU acquit of murder may be a good bar to an indiAment 
of petty treafon for the fame fa6l, or auterfoits acquit of petty 
treafon to an indi£hnent of murder ; yet the prifoners having 
pleaded to i^ife on both indi<£lmcnts, they may be told, that 
they coque tQO Ifite with their plea in bar, ifliie being already 
joined on the hSU 

They therefore preflcd, that the trial on the firft indifitment 
might go on before the prifoners fliould be called upon to 
plead to the fecond ; for, faid they, if the prifoners (hould be 
found guilty on that indi£bnent the ends of publicic juftice will 
)ie folly anfwered : and if they ftiould be acquitted, and the 
(punfol for the Crown (hould think proper to proceed on this 

new 
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new billy t&e prifeners oogkt to be left at liber^ tc^ aviil diCDi* 
feives of that apcquittad as they fhall be advifed. 

The dedtt was of opinion, that the charge in the brll hft 
fouhd tAtxfk be anfwered, notwithftanding the pendency of die 
former, for auUffoits ai^raign is no pica in dus cafe. Per* 
haps the bill laft found is better adapted to the nature of die 
cafd than the former, and the King's counfel muft be at li- 
berty to profecute in fuch manner as may beft anfwer the ends 
of pubfick juilice. But at the fame time the court muft take 
care, that the prifoners be not expofed to the inconvenience 
of imdergoing two trials for one and the fame fa&« 

!S*'^h''°'* With regard to the prifoner Jeffirysj die offence charged 

be fame of- m both ihdit^cnts is exa£ily the fame, as u'ell in confideration 

S^Vf II ^ ^^ ^ '" point of faft ; widi regard to Swan^ the iad in 

. 9.) botb' is the fame ; and fo is the fubftantial part of the charge^ 

wilful murder ofmalia prepenfe ; but falling under a diflereiie 

confideration in the fecond indidment, merely from the relation 

the prifoner is fuppofed to (land in to the deceafed : and if that 

relation (hould not be made out in proof, yet flill he may be 

found guilty of murder upon that indictment. 

And therefore, as the ends of publick juftice would be faOy 
aifwered'with regard to both the prifoners, by trying them on 
the ihdifbneht of petty treafon and murder, the court propofed 
to the King's counfel, that the firft indidment (hoold be 
quafhed by confent, to which they agreed ; which was accord- 
ingly done, and the court proceeded to the trial of the prifon- 
ers on the fecond indictment on the iffue of not guilty. 

The court in this cafe followed the precedent in Cro* Car* 
See 3 Bur. 1 47, Sir Iflll'uim JVithypde's cafe; only tHey took in the con- 
♦^*'^ fent of the King's counfel, which, I think, they needed not to 

have alked; the juftice oi the cafe being a fufiicient warrant 

for what they did. 

Before the jury was called, the judges agreed between them- 
felves, that if the prifoners fhould not think fit to challenge at 
^1, they mtght t>e tried together : but if they fhould infift 
ori their challenged, they muft be tried feparately; becaute 
they cannot join in their challenges, the number of their 

peremptory 
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peremptory challei^es being difierendy limited, SwM^ to 
IS) aiKl Jifftrji^ to 20. 

The court informed them of fhis, and the prifoner Swan 
dedaring tbac for bi^part he waved all benefit of challenging, 
die prifoner yefferys chaQenged two or three, and a^ jury Wa^ 
fwom. The prifoners were found guilty, Swan of petty trea^ 
fon, and Jefferys of murder ; and were both foon afterwards 
executed upon a gibbet ereded near the place where die b& 
yf2s committed; and Swan was hanged inchains* 

At a meeting of the judges at the Lord Chief- Juftkc Lee's 
chambers in June 1752, to confider. of the ziSt of the laft fef- «5 <»• ^I* 37- 
(ion, for the better preventing the horrid crime of murder, it murder. 
was agreed by much the greater part of die judges, that the 
judgment for difle£ling and anatomizing and touching the time 
of execution ought to be pronounced in cafes of petty treafon, 
thoQgh murder is only mentioned, e^tcept in the cafe of wo- 
men * : smd in diat cafe too, the time of execudon may be a 
part of the judgment. 

There was feme doubt, whether hanging in chains might 
ever be made part of the judgment ; but on debate it was 
agreed by nine judges, that, in all cafes within the a£b, the 
judgment for diHeiS^ion and anatomizing only fhould be part of 
the fentence : and if it (hould be thought advifable, the judge 
might afterwards direct the hanging in chains by fpecial order 
to the (heriff, purfuant to the power given for that purpofe in 
the provifoe. 

The Cikfe of George Gibbons. 

AT die Old Bailey in June 1752, prefent Lord Chief- Bnrglarf. 
Baron, Mr. Jufticc Fojler, and Mr. Juftice Birch', 
George Gibbons was indiSed for burglary in the dwelling- 



* Though the i E. VI. r. 12. eiuaeth, that wilful potfoning HiaU be 
deemed wuttdmr of malice ()repeiired, and that the off niier Ihall Jttfftr tnd fw* 
flit as ta other cafes of wilful murJcr ; yet if the wife or fervaot poifoahaf* 
banil or mailer they are conflantly indidled for perty treifon and fufier the 
pauis peciiiiar to that offence* Petty treafon is confidercd in no other ligtit 
thac as an aggravaied murder. (See Difc II. c, 9.) 

houfe 
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houfe of JAn Alien. It appeared in evidence, tbat the pri- 
foner in the night-time cut a hole in the window-ihutten of 
the profecutor's fhop, which was part of his dwelling-hoirfe, 
and putting his hand through the hole took out watdies and 
other things which hung in the {hop within his reach: but no 
entry was proved otherwife than by putting his hand tfaroii{|i 
the hole. This was holden to be burglary and the prifboer 
was convi£ted« 

3 inft. 64. N,B. This hath been always fo holden. The law requireth 

teichin.)* ^^ entry, to complete the crime of burglary ; but if any part 

of the body be within the houfe, band or foot, diis at com- 
mon law is fufficient. And I conceive that fuch a kind of 
entry will be fuiEcient to bring the cafe within the Ihitutes of 

f Ed. VL c XI. Ed. VL and Elix. with regard to houi'c-breaking attended mdi 

^mz. c 15. larceny in the day-time. 

I am likewife of opinion, that, with regard to die fingle point 
of breaking the houfc, whatever kind of breaking will make a 
man guilty of burglary at common law, will bring him within 
thofe Aatutes; and that no a<5l of violence ihort afz common- 
law burglary will. 

MS. Dentoo. At a meeting of the judges upon a fpecial verdid in yanuary 

1690, diey were divided upon the queftion, whether breaking 
open the door of a cupboard let into the wall of the houfe was 

I Hilc 527. burglary or not. HaU faith, that fuch breaking is not burglary 

at common law ; but thinketh it would be fufficient to bring 
the cafe within the ftatutes I have juft cited. This diftindioi) 

iH^dc 508,524. he groundeth on SimpfofCs cafe, and even faith that in diat 

cafe the breaking open a cheft in the houfe brought the cafe 
within the 39th of £7iz., which, I fpeak it wiA great deference^ 
if a moveable cheft be meant, caxmot be law, 

•2^*35^ Simpfon's cafe, as truly ft ated hy Hale in one part of his 

work and by Kelyng^ doth not in my opinion warrant any fuch 
diftinftion. It did not, nor poffibly could, turn on the circum- 
ftance of breaking a cheft or fixed cupboard or any thing Uke 
it : nor doth it appear from the flate of the cafe, that there was 
the leaft occafion to refort to any fuch conftruSive breaking; 
for in biO. both outer and inner doors were broke open. 

X The 
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'The cafe, in my opinion, turned fingly on this point. The 
man bad broke open the cheft, and brought the goods into the ball (He only laid 
in Older to carry Acm off, but was apprehended in the houfe. ^^^ ^*Se?Kcl. 
It was made a queftion Aether this amounted to a dealing in ii- 1 Hale 358.) 
die houie widiin the 39th of Eliz» and it was holden that it 
did : the man had once poflefled himfelf of the goods aninm 
furondi. This at common law amounted to a caption and 
flfportation, otherwife few perfons who are taken in Ac foS "*^«'» Smtt 64, 
could be convided of larceny ; and this being fo, the con- Lib. AfC 39. 
ftrudlion of the ftatute muft be accommodated to the rules of 
common law in like cafes. 

Widi regard to cupboards, preffcs, lockers and other fix- 
tures of the like kind, I think we muft, in favour of life, 
diftii^uiOi between cafes relative to mere property, and fuch 
wherein life is concerned. In queftions between the heir or ^^J^SJ?" ^®'' 
dcviiee and the executor, thofe fixtures may with pr<^riety ' 
enough be confulered as annexed to, and parts of the freehold. 
The law will prefume, that it was the intention of the owner, 
under whofe hounty the executor claimeth^ that they (hould be lb 
confidered ; to the end that the houfe might remain to thofe, 
who, by operation of law or by his bequeft, fhould become in- 
titled to it, in the fame plight he put it or fhould leave it, entire 
and unde&ced. But in capital cafes, I am of opinion, that fuch 
fixtures, which merely fupply the place of chefts and other or- 
dinary utenfils of houihold, (hould be confidcred in no other 
light than as mere moveables, partaking of the nature of thofe 
utenfils and adapted to the (ame ufe. 



p 



Do(ftor Cameron s Cafe. 

LEAS before our Lord the King at Wejlmnjler of (ioSt.Tri.aoa.) 

Eajier term in the 26th year of the reign ^c. uiS^ dPtJ^- 

Amongft the pleas of the King RoU. '^^ 



ENGLAND. Ourprefent Sovereign Lord the King hath 
tranfmitted to his beloved and faithful Sir William Lee and 
ctbtrs bis fellows^ jufticesy ice. [as in the cafe of Mr. Murray 
9i BrougbtOTij mutatis mutandis,] P. 47, 

Doftor 
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DoQtor Archibald Camir$fij who was one of die peribm at* 
•tainted by the a& of the 19th of the King, was, on the ferai- 
tsenth of Aiay 1753) brought to the bar, by bmheas e§rfm 
dre^bd to the lieutenant of the Tower; and being arnugnsd 
by the fecondary on the Crown*fide, the writ of mittimtts wHh 
the certi9rari and return were read to him by the fecondaij. 
The attorney-general then prayed, that execution might be 
awarded ; and the fecondary demanded of the prilbner, what he 
had to fay why execution ihould not be done upon him* 

The prifoner, who, during the whole time he ftood at Ac 
bar, behaved with great propriety, not infenfiUe of his condition 
nor greatly difconcerted, (aid. That he was led to take a part in 
the rebellion, ag^inft his own judgment and inclination, hj 
fome upon whom his all depended ; that he ftiU flattered him- 
felf he (bould appear not unworthy of his Majefty's mercy; 
and he mentioned fome hSts which he hoped might intitle bun 
to it. He iaid he did not offer thefe things as a defence he 
jelied on in point of law, but as fa£ls which be hoped might 
hsLVc fome weight in another place, for he was determined to 
throw himfelf intirely on his Majeily's mercy. 

Whereupon, proclamation being made for filence, the Chief- 
Juftice, after a fhort exhortation to the prifoner, pronounced 
the ufual judgment in cafe of high treafon, as an award if 
execution grounded on the aSf of attainder. And a rule was made 
for his execution on the feventh of June^ and writs for that 
purpofe to the lieutenant of the Tower and the iheriff of 
*'• 43» 44* Middlejex were ordered, as in the cafe of Mn Ratcliffe. 

And he was executed accordingly. 

1H.vn.13, 15. The court in pronouncing judgment in this cafe followed 
I L^.Vf . *^ precedents in tlic cafes of Humphry Stafford^ and of Bark- 

3 ht. Tri. 855, Jlead^ Okcy and Corbet, The cafes of Holloway and Sir Thomas 
^^* yfrni/frofjg in Charles the fecond's time, and of Lord Grijin 

in the late Queen's time, were mentioned at a conference among 
the judges of the King's Bench on this occafion; but little re- 
gard was paid to them. 

For in Holhway^s^ which was the leading cafe, the opinion 
of the Court ffreincth to have been given haftily and againfl 

t the 
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Siie fetJc of the bar. And in Lord GrlffirC% cafe Chitf* 
Juftice Hdlt^ who was at that time abfent, was of ^ contnu^ 
opinioii, and, as I have heard, conftantly perfifted in it} and 
I do not fee how ^ attainder by outlawry at comoion law \%% 
in diis relpe£t, diftlnguifliable from the cafe of an attainder by 
ad of par|iainent, which, in th^e pre^nt caib, is but in nature 
of a parliaiQentaxy outlawry. 

Indeed, in cafes within the a£l of the 19th of the King, 
€. 34, where the proceeding is upon a fuggeftion on the roQ 
Aat die prifbner did not furrender to juftice purfuant to that 
a£t, the conftant courfe hath been to award execution with-« 
out pronouncing fentence of death as in cafes of felony : but 
diat pradice is grounded on the words of the afi ; ^ And it 
fliall be lawful for the Court to award execution againft fuch 
offender in fuch manner as if he had been convi£led and at* 
TAINTED in the iaid court.'' 

The record in the cafe of Barkftead (ffc. was fearched, and 
the judges had copies of it. It is of Eq/ler term in the four- 
teenth of King Charles die fecond ; it agreeth mutatis mutan* 
Ms widi the record in Mr. Murray*^ cafe ; and after fetdng forth 
the a£l of parliament by which die prifoners flood attainted it 
proceedetli, Et modo fcllicet die Mercurii prox* poji qutnden* 
Pafcb* ifto e»dem termino coram dcmino rege apud Wejf ve* 
uiunt praidi^* Johanms Barkftead^ Johannes Okej^ (f Mik 
Corbet J per Johannem Rebinfon mil, ^ bar. locum^tenent* Turris 
London\ virtute brevis dotnini regis de habeas corpus ei inde dit 
reSf ad barram hie duel* in propriis perfonisfuis (in cujus cujlot. 
praantea ex caufis pradi£i* commijfi fuerunt) qui committuntur 
eidem Ucum-tenenf : fuper quo quifftf eft per cur* de eifdem Jo* 
hanne Barkftead^ Johanne Okty^ ^ Alilone Corbet^ ft quid pro 
fe habeanty vel dicere fciartt^ quart cur* hie ad executionem de eis 
{^ eorum quolibet procedi non debeat j qui ftparatim dicunt quod 
ipfi nonfunt eadem perfona^ nee eorum aliquis eft eadem perfona^ 
qua de altd proditione pradifi* in a£iu parliamenti pradidf* fpe* 
cificat* conviSi* ^ attinff exiftunt; & hoe parat* funt verificare 
prcut cur* i^e. unde petunt judicium £sfr ; ^ Galfridus Palmer 
mil. EsT bar. attornat' domini regis generalis qui pro eodem do* 
mino rege in hac parte fequitur prafens hie in cur* pro eodem 

domino 



dmin$ ngi dicitj fuod pradiSf Jobanms Barkftemt^ JAnM 
Okiy^ & Milo Corbet modo eomparenf funt eadem ferfmut^ (f 
fUilHit e^rum ejl eadem perfona in pradi^^ a£fu parlUmuHti m^ 
mdnaf qui de alii pr^itwne pnediSI^ cmvUi* C^ atiinif exift*' 
mntj & boc pro domno rege petit quod inquiratur per peariam; 
(sT prmdiff Johannes Barkfteady Jobanms Okej^ V A£U Or-- 
het fimliter i^c. Ideo immediate veniat inde jutata coram iiH 
wuno rege ibidem i^c* Et juratores jurata praM^ per vice* 
€§mit* Middlefix pnodi^ ad boc impannellat* exalt* veniunt^ qui 
€d veritatem de preemijjis dicend* ele^* triat^ V jurat* dicumtjfu" 
per facramentum fuumj quodpnedilt* Jobannes Bark/lead^ Jo- 
hannes Okej'^ (^ Alilo Corbet funt eadem perfonsgy & quiSbet 
torvm eji eadem perfona in pradiff a^u parliaments wminaf qui 
de aha proditione pradi^* in aHu parliamenti pradUF conviif V 
etttin^ exiftunt^ prout pradiSf Galfridus Palmer msL & bar. 
jAtornat' domini regis nunc general* pro cUSf domino rege fupe» 
rius allegavit ifc. fa^ uherius qua/it* ejl de prof of Jobanne 
Barkjieadf Johanne Okejy & Mshne Corbet', feparatimj Ji qmd 
mberius pro fe habeant vel dlcere velint necne, qui nihil dicunt 
&r. Ideo confederal eJi quod preediff Johannes Barkfteady Jo» 
hannes Okey, ^ Milo Corbet ducanturj k^ quilibet eortan ducatur 
ufque Turrtm London^ ^ deinde per medium civitat* London £' 
re£fe ufque ad f ureas de Tyburn trabanturj & quilibet eorum 
trahaturj iff f^P^^ f ureas illas ibidem fufpendantur l^ quilibet 
eorum fufpendatury ^ viventes ad terram poftemantur^ fsT quiU^ 
bet eorum profternaturj W interiorafua extra ventres fuos tf eorum 
cujuflibet lapiantur^ ^Pfih^^ viventibus comhurantur^ & capita 
eorimi& eorum cujujlibet amputentur, & corpora eorum i^ eorum 
cujuflibet in quatuor partes dividantur^ i^ quod capita ist quar^ 
teria ilia ponantur ubi dormnus rex ea affignare voluerit istcm 
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The Cafe of Lord Gti^n, from a MS. Report of 
the late Lord Chief- Baron Dod. 

Pafcb. J Ann® 1708. 

LO'K'D Griffin^ who had been outlawed for high treafon, Execution 
was this term brought to the King's Bench; and the awai-ded againfl 
^ ° ® a perl >n out- 

whole record of the indicttnent and outlawry was read to him, lawed for bigh 
and he was demanded if he had aught to fay why execution ^'^*^*^°* 
iliould not be done ; and he not making any material objection 
the court ordered execution to be done. But note, Sir James 
Mountagu folicitor-general (there being then no attorney- 
general) prayed, that judgment as in caf<; of high treafon might 
be pronounced ; or that at leall it might be entered on the 
roll in the award of execution ; and faid, that this was the opi- 
nion of Holt Chief- Juftice, then at Bath propter agritudinem. 
But Pnvell and the court held, that the award of execution 
fliould be general ; for tiie judgment in the outlnwry implieth 
all the particulars^ and no fecond judgment ought to be given. 
And fo they faid it was holden in the cafes of Holhway and 
Sir Thomas Armjlrong. Mes per outers dubitatur.yquia le livrt 
del I H. \lhfo, 24. efi contra 'y and it was faid, that in the 
caUe of Barkjlead^ Okey^ and Corbet the court followed the pre- 
cedent of that book. 

The Cafe of Elizabeth Harris. 

AT AjUJburjy Lent affizes 1753, before Mr. Juftice Deni- ArfonV a 
/«!, Elizabeth Harris, a girl of fourteen years of age J^'t^^e^'Cf 
and of fufficient underjlanding for her years, was indiSed for the hdufe. 
malicioufly fetting fire to and burning a dwelling -houfe in die 
poflefEon of Edward Stokes : and Anne the wife of William 
Courfe was indidled as an accefiary to the felony before the 

The prifoner Elizabeth was the daughter of the prifoner 
Anne by a former hu(band^ John Harris. It appeared in evi- 
dence at the trial, that John Harris died feized of the equity 
•f redemption of this houfe and of another adjoining to i^ 

H iubjca 
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fixbjcA to a mortgage-term for 20/; and that the equi^de- 
icended to his elded fon, a child left with odier children un- 
der the care of their mother the prifoner Anne \ who was intided 
to dower out of thefe houfes, but no dower was ever affigned. 
That Anne^ having the care of her fon and his eftate, let thefe 
houfes to Edward Stokes at the rent of 5/. a year, and recrivcd 
the rent for fome time ; but having a large hmAj of children 
(he was obliged to aik relief of the parifh where (be lived. 
That (he was denied fuch relief on account of thefe houfes ; the 
pari(hioners infixing that the overfeers of the poor ihould 
be let in to the receipt of the rent, before (he fhould be inti- 
ded to any parochial relief. That thereupon fhe firequently 
declared, that (he would fet the houfen on fire if the parifh did 
not relieve her ; that fhc had young children whom the parifh 
could not punifh, though they might punifli her ; and that (he 
would order the lead child {he had who could cany a coal 
of fire, to burn the houfen down. And many other decla- 
rations of the like kind fhe made) which difcovered an obftinate 

refolutlon in her to burn the houfes, rather than fubmit to the 
terms the pariihioners infifled on. 

It appeared farther, that the prifoner Elizabeth fet the houfc 
on fire by the diredtion of the prifoner Anne^ who went from 
home on purpofe to be abfent at the time the fad was com- 
mitted ; and that no other houfe was burnt. 

The jury found both the prifoners guilty. But a doubt arif- 
ing by reafon of the intereft the prifoner Anne had in the houfe, 
Mr. JufHce Dentfon thought proper to rcfpite judgment, in 
order to take the opinion of the judges on the cafe. 

July the 2d 1753, at a meeting of the judges at the Chief- 
Juftice's chambers it was unanimoufly agreed, that both the 
prifoners are guilty of felony. The only doubt was with re- 
gard to the intereft the prifoner Anne had in the houfe, and 
it was grounded on the reafoning in HoImes*s cafe ; for had fhe 
had fuch eftate in the houfe as would have cleared her of the 
charge of felony, the prifoner Elizabeth^ who adcd by her di- 
iic£tions, could not have been guilty «f felony. 

♦ - But 
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But all the judges agreed, that the prif ^ner Anni% title to 
dower was not fuch an intereft as could bring her within the 
rule in Holnui\ cafe. H»lnui had the pofleflion hy legal title, Cro. Car. 376 
and during the continuance of his leafe could maintain hi$ * ^ * 
polTeffion againfl alt manic in J; and therefore the houfe might 
in a limited f;:nfe be called his own. But in the prefent 
cafe, the poflTeilion was in Edward Stokes under a demife from 
jtnne in behalf of her fon, and fubjeft to a yearly rent which 
(be received. And her title to dower, had Edward Stokes^s in- 
tereft been out of the cafe, did not fo much as give her a 
right of entry, it being a bare right of adion. 

Mr. Juftice Denifon faid, that he had no doubt upon him 
from the beginning. But it being a new cafe, and fome of 
the bar being doubtful, he thought it advifeable to take the 
opinion of the judges. 

At the next affizes judgment of death was pronounced upon 
both the prifoners, and Anne was executed ; but Elizabeth be* 
ing young and a6Hng under her mother's direction was repriev- 
ed, and recommended to mercy on condition of tranfportation. 

It was faid in the debate of this cafe by fome of the judges 
and not denied by any, that had Anne been feized of the free- 
hcdd and inheritance of the houfe, and Stokes in pofTeffion un- 
der a leafe, it would have been felony in Anne to have burnt it : 
otherwife all tenants and their concerns would be very much 
at the mercy of their landlords. 

The principle three of the judges went upon in Hobms^s 
caie, (for Croke did not concur in the judgment,) doth feem to 
warrant this opinion. They confidered the houfe then under 
conAderation as the property of Holmes^ as his own houfe^ by 
reaibfi of the eftate he had in it under his leafe. Croke did not 
difpute the principle, but argued againft the conclufion the 
other judges drew from it. And if this be fo, I do not fee 
why it may not with ftrift legal propriety be faid of a rever- 
fioner, who fhould malicioufly fet fire to houfes in the pofleiEon 
of his tenants under leafes from himfelf or his anceftors, that . 
he etdes alienas combujjit. 

H2 . The 
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The jucfgment in Holmes's cafe, to fay no mare of it, wa$ 
a very merciful judgment. The houfe might widi ftrid legil 
propriety have been cbnfidered as the houfe of die lamdlonL 
Both landlord and tenant have a property, one temporary and 
limited, the other abfblute and perpetual -, like the bailee and 
the abfolute owner of goods in the cafe of larceny*. 

The Cafe oiAnne Lewis. 

• G. It c ft$. AT the Old Bailey feffions in ■ Jrme Lewis was in- 

Forgcry in the /\ di^ed on the ftatute of the fecond of the King for fc- 
fon who never lonioufly uttering and publifhing a certain &lfe, forged and 
•**^^* counterfeit deed, purporting to be a power of attorney fron 

£Uzaheth Tingle adminiftratrix of her father Richard Tingle 
deceafed, late a marine belonging to his Majefty's Ihip the 
He£lor^ to Frederick Predbam of Bernard' s^inn gentleman, 
impowering the faid Predham to demand and receive of Ac 
commiffioners of his Majefly's navy, or whom elfe it may con- 
cern, all prize-money due unto her ; with intention to defiraud 
Edmund Mafon ; the faid Anne knowing the faid deed to be 
falfe, forged and counterfeit. 

The prifoner was convifted upon very full evidence. But 
it appearing upon the trial that Richard Tingle^ to whom ad- 
miniftration had been taken in the name of Elizabeth his fup- 
pofed daughter, died childlcfs and unmarried, a doubt was con- 
ceived, whether, fince there never was fiich perfon in rerutn 
natura as Elizabeth the daughter of Richard^ the counterfeit- 
ing a letter of attorney in that name and under that defcripdon 
be a forgery witliin the ilatute : and upon this doubt judgment 
was rcfpited. 

This doubt arofc from what Chief- Juflice Coke faith, fpeak- 
ing of forgery, in his 3 Inft. 169. « This, (aith he, is pn^Hy 
** taken when the aft is done in the name of another perfon.** 

From whence it was inferred, that, there never having been 
fuch perfon as Elizabeth Tingle the daughter of Richard^ die 
counterfeiting a deed purporting to be executed by fuch per- 
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fen, cannot come within this definition of the ofTdnce ; it 4s 
not an a£i done in the nanu of another perfon. 

It was admitted by the learned judge who raifed this doubt^ (Sir Martin 
that an alteration made in a deed really executedi in order to ^"Ki«0 
give it an operation different from the meaning of parties, if 
it be done mala fide and with an intention to defrau^i, will Come 
within the legd notion of forgery ; as antedating a deed of 
conveyance in order to over-reach a former deed \ an alteration 
in the name and defcription of the premifes conveyed, or in 
the fum of money fecured by bond or other deed, or in the, 
eflate intended to pafs ; thefe alterations and others of the like, 
nature, made to the prejudice of a third perfon, and with a 
fraudulent intention, come within the a£l on which the prefent 
profecution is founded ; in like manner as they have been holdeii, 
to be within that of the 5th of Eliz. For in thefe inflances. 
there was a falfe^making^ which is one of the words defcriptive 
of the offence ufed in both the flatutes, that is, the true deed 
was falfified ; but ftill, faid he, there was a real deed on which 
the forgery did operate. 

So in the cafe of a deed or inftrument totally forged, it was 
(aid by the fame learned judge, that it muft purport to be tho 
deed of fome perfon really exifting, or that hath exifted, whofe 
deed by poffibility might have been forged ; otherwife it can- 
not be, according to Coke*s defcription of the offence, ^ An 
** 2St done in the name of another perfom^* 

But at a meeting of the judges a few dajrs after Trinity term 
1754, at Lprd Chief- Juftice Ryder's chambers, eleven judges 
being prefent, ten of them were very clearly of opinion, diat' 
the priibner's cafe is within the letter and meaning of the ad f 
and in that opinion Chief- Juflice IVilies^ who was abfent, fig- 
nificd his concurrence by letter communicated at that meeting. 

In fupport of this opinion it was argued, that Lord Coke*% 
defcription of the offence, on which the doubt is grounded^ is 
apparently too narrow. It expreifeth the moft obvious mean- 
ing of the word, and taketh in thatfpecies of forgery which is 
moft commonly pradifed ; but there are other ipecies of for- 
gery which will not come within the letter of that defcription ; 
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the cafe of antedating, and the other cafes which have been 
mentioned, and are admitted to come within the legal notion of 
forgery, are of that kind. 

The ofFence the prifoner ftandeth charged with is die pub« 
lifhing as true a certain falfe, forged and counterfeit deed, pur- 
porting to be a power of attorney front EUxiibeth TifigUj with 
an intent to defraud, knowing it to be fJfe. This is her of- 
fence, and it is one of the offences defcnbed in die a£h For 
it is to be obfervcd, that the a£l in defcribing the o/Fence dodi 
not ufe the words, the deed of any perfon^ or the deed of anather^ 
or any words of the like import, but any falfe deea. Is the 
deed in queftion then a falfe deed, or is it npt ? Undoubt- 
edly it is. Was it publiflied with an intention to defraud ? It 
certainly was. This being fo, it would found very harfh to 
lay, that the prifoner's cafe is not brought within the letter awl 
meaning of the aft, becaufe no fuch perfon ever exifted as 
Elizabeth Tingle the daughter of Richard \ in other vrords, 
becaufe (he with an intention to defraud publifhed a deed im- 
poflible to be true. 

It may be faid, cut bono; to what purpofe will it be to 
forge deeds or other inftruments in the names of pcrfons who 
never exifted ? The naked ftate of the prcfcnt cafe anfwereth 
that queftion. Letters of adminiftration to Richard Tingle 
had been taken out in the name of Elizabeth his fufpofcd 
daughter; by thefe Letters an exiftcnce in fhew and appearance 
16 given to Elizabeth the daughter ; and this was efFefted by a 
grofs impofition on the court, and by downright perjury 9 fo 
that here is a title in fhew and appearance eftablifhed by fraud 
and perjury in a fiftitious perfon: this title is transferred in 
fhew and appearance by the deed ftated in the cafe : and all this 
is done with intent to defraud an innocent perfon. Which 
clearly bringeth the prifoner's cafe within the letter and mif- 
chief of the aft. At the next feffions at the Old Bailey (Julj 
17th 1754) the prifoner had judgment of death. 

Note. After refpiting judgment in the cafe of y/nne Letvis^ 
and before the judges could meet by reafon of the late Chief- 
Juftice Lee's frequent indifpofition and avocations^ two other 
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cafes of the like kind and depending on the fame doubt came 
before the court at the Old Bailey^ and judgment was refpited 
in them. But judgment of death was afterwards given) in 
conformity to the opinion in Anne Lewises cafe *. 

Mary MitchelFs Cafe. 

AT the Lent affizes 1754 for die county of Kent Mary 
Mitchell was indifted on the ftatute of the 7th of the 7 G. II. c. it. 
King for fclonioufly uttering and publifiiing a certain falfe, ^*'j**7°dcU- 
forged and counterfeit warrant and order for the delivery of vcring goods. 
goods, purporting to hjive been figned by one George May^ 
knowing the fame to be falfe, forged, and counterfeit, with 
intent to defraud one JVilliam yefferys of the feveral goods 
mentioned in the order : and upon very full evidence (he was 
found guilty : but Mr. Juflice Foftery before whom fhe was 
tried, thought it advifable to refpite judgment upon a doubt, 
whether the order fet forth in the indidlment be fuch warrant 
or order as bringcth the prifener's cafe within the flatute. 

The prifbner, who was, or pretended to be intitled to pa* 
rochial relief in the parifh of Maid/tone^ went to the fhop of 
tfie faid JVilUam JefferySj who fold women*s apparel ; and pre- 
tending that (he came from the faid George May^ who was 
then an overfecr of the poor of that parifh, produced to Mr. 
Jefferys die order fet forth in the indidlment ; and defired him 
to let htr have the feveral things mentioned in the order, upon 
the credit of it. But Jefferys^ fufpedting a forgery, fent the 
prifoner away, but kept the order, and Mr. May having been 
Ipoken with, the prifoner was foon afterwards fecured* 

The order was to diis efFedl* 

Mr. JefFerys, Oa. i6di, 1753. 

/ defire you to let this woman have fix yards of ordinary ftuf^ 
one pair offiockings^ one Jhifi^ one apron^ one handkerchiefs and 
I wilt fee it all paid for. fTstnefs my band^ George May. 

(• Set Bottaod's cafe in L«(b 7S. 358.) ' 
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The doubt was, whether tills writing be fuch warrant ot 
order for the delivery of goods as bringeth the cafe widun 
the meaning of the aft j fince fuppofing it to have been ge- 
nuine, it could have been confidered in no other light than as 
a requeft from May for the delivery of the goods on his credit^ 
and an undertaking on his part to fee them paid for. And 
upon a conference among the judges on the 5th ofjuly Z754» 
at Lord Chief-Jullice Ryder'^s chambers, nine of them were 
clearly of opinion* that this writing is not a warrant or order 
for the delivery of goods within the meaning of the a£k. One 
doubted, but acquiefced; another dilTented s Mr. Baron Legg^ 
was abfent. 

Thofe who took the cade to be out of the a6t argued, that 
the words warrant or order^ as they {land in tlie aft, are fyno- 
nymous, and expreflive of one and the fame idea, and in caoi^ 
mon parlance import, that the perfon giving fuch warrant or 
order hath, or at leaft daimeth, an intereft in the money or 
goods which are the fubjeft-matter of that warrant or order ; 
diat he hath, or at leaft aflumeth, a difpofing power over fuch 
money or goods, and taketh on him to transfer the property, or 
cuftody of them at leaft, to the perfon in whofe favour fuch 
warrant or order is made. This they took to be the ftrift 
literal conftrudlion of the aft. And though the prefent cafe, 
and many other cafes of th;^ like kiaJ mentioned iti the debate, 
inay come witliiu the mifchicfs intended to be prevented, yet 
in the conftruftion of afts fo penal as this, ti\e old rule of ad- 
hering ftriftly to the letter niuft not be departed from j and 
therefore the prifcner ou^ht to be difcharged from this indift- 
ment. 

'StdnerStaf. The learned judge who dilTcntcd argued, that the aft of 
iSmytbe.) ^j^^ ^^ ^f ^g King, on which the queflion arifeth, was 
made on purpofe to take in ths cafvis which had not been pro- 
. ILc 15. vided for by tlie former aft : and tlierefore ought to receive a 
liberal conftruftion. That tiie word, ordcr^ is every day 
ufed among traders in a larger f<?nfe tlian is now contended 
for. Letters or meflages between dealers, where one defu-eth 
the other to fend him a quantity of goods in the way of 
trade, they call orders \ and yet the perfon fending this 

order 
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irder hath no intereft in the goods, no difpofing power oyer 
fhan^ nor pretendeth to any. 

That had the paper in queftion been genuine and the goods 
ddivered on the credit of it, May would have been Kable : or 
had the goods been delivered on the credit of this paper^ 
y^ffirys would have been defrauded. 

He concluded therefore, that as the prefent cafe is withia 
the mifchief intended to be prevented, and, as he apprehended, 
likewife within the words of the ad, judgment of death ought 
to pafs upon the prifoner. 

At the next aifizes the prifoner was called up to the bar, 
and ludgment was given, that ihe be difcharged from this in- 
didment. And there being no other charge againft her, fhe 
ivas delivered out of gaol *• 

The Cafe of M' Daniel and Others. 

AT the Olit Bailey feflion in December 1755 Juftice Fefter (10 St.Tri. 
pronounced the judgment of the court in the cafe be- 4«70 
tweeo the King and M^^'daniel and others, to the efFedt fol- 
lowing. 

The indi&nent chargeth, that at the general gaol-delivery indiament 
holden at Maidftmt in the county of KenU on the 13th of ;gamft accef- 

s. /.-I- . . I c X ^7" r% rrn i ftnw before iho 

Jhiguft in Che twenty-eighth year of the Kmg, Peter Kelly and uet ia rob- 
JcAa ElUs were by due courfe of law convidled of a felony and ^^^'^ 
robbery committed by them in the King's highway in the pariih 
of Saint PaulDeptford in the county of Kentj upon the perfon 
d James Salmon one of the prifoners at the bar, and that the 
prifoners Stephen Macdaniel^ John Berry^ James Eagen^ and 
James Sabnony before the faid robbery, did in the pariih of 
Saint Andrew Holheurn in this city, felonioufly and malicioufly 
* comfort^ aid, affift, abet, counfcl, hire, and command thie 
£ud Piter tUUj and John Ellis to commit the iaid felony and 
robbery. 

Oa thif indi&nent die prifoners have been tried, and the Special verdia. 
jUT^y have found a Ipecial verdi<3 to this eiFe£l« 

That KeVy and EUis were by due courfe of law convicted 
^ the laid felony and robbery. 



(* Se« the caies of Lockett, WiUiamsi EUor and Clinch in Leach 89. fo8. 
»^ 4370 
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That before die robbery all the prifoncrs and one Tbsmas 
Bleej in order to procure to thcmfelves the rewards given by 
9& of Parliament for apprehending robbers on the highway, 
did malicioufly and felonioufly meet at the Bell-inn in HoWourn 
in this city ; and did then and there agree, that the (aid Thdma$ 
Blee fhould procure two pcrfons to commit a robbery on the 
highway in the pari(h of Saint Paul Deptford^ upon the peribn 
of the prifoner Salmon. 

That for that purpofe they did all malicioufly auul fidoni- 
oufly contrive and agree, that the faid Blee fhould inform the 
perfons fo to be procured, that he would affift them in dealing 
Knen in the parifh of Saint Paul Deptford. 

That in purfuance of this agreement, and widi d^ privity 
of all the prifoners, the (aid Bke did engage and procure tb; 
faid Ellis and Kelly to go with him to Deptford in order to 
fteal linen i but did not at any time before the robbery inform 
them or either of them of the intended robbefy. 

That in confequence of the faid agreement at the Bell, and 
vnA the privity of all the prifoners, the faid Ellis and Kelly 
went with the faid BUe to Deptford. 

That the faid jBAy, Ellisy and Kelly being there, and the pri- 
foner Salmon being likewife there waiting in the highway in 
purfuance of the faid agreement, the faid Blee^ Ellis and KfBy 
felonioufly afTaulted him, and took from his perfon the money 
and goods mentioned in the indidtment. 

They farther find, that none of the prifoners had any con- 
verfation with the (aid Ellis and Kelly or either of them pre- 
vious to the robbery : but they find, that before the robbery 
the prifoners Macdanieij Eagen and Berry faw the faid Ellis 
and Kelly^ and approved of them as perfons proper for the pur- 
pofe of robbing the faid Salmon. 

But whether the prifoners are guilty in manner as charged 
in the indi^Stment, they pray the advice of the court. 

Two qocftlons. This fpecial verdi6l hath been argued before aU the jud^s 

of England^ and two queftions have been made. 

Firft, 
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Firft, Whether it appeareth from the fa£b ftated in the 
fpecial verdift, that any robbery was committed by Ellis and 
Kelly on the perfon of yames Salmon ? 

. Second, Suppofmg that Ellis and Kelly were guilty as prin* 
cip^s in the robbery, whether the fa<Sb found will warrant the 
court in pafling judgment upon the prifoners or any of them 
upon this indifbnent ? 

The fecond point feemeth to have been the doubt on which What win 
the jury pray the advice of the court ; and I have reafon to be- ^e^^Sfiw 
lieve, that when it firft came to be confidered, it was matter of the £«a. 
great doubt with fome gentlemen of the profeiHon, whoTq abi* 
Jitics were never yet called in queftion. 

For which reafon, and becaufc the law touching acceflaries 
before the faft is a matter of great and very extenfive confe* 
quence to the juftice of the kingdom and ought to be well un- 
derftood, I will deliver my thoughts upon the fecond queftion 
before I come to that which will finally govern the prefeiK 

cafe. 

« 

As to the prifoner Salmon^ the judges upon confideration of 
this fpecial verdid are unanimoufly of opinion, that he cannot 
be guilty within this indi£lment : for unlcfs he was party to 
the agreement at the Bell, there can be no colour to iuvolve 
him in the guilt of Ellis and Kelly, 

And on die other hand, if he did part with his money and 
goods in confequence of that agreement, it cannot be (aid 
that in legal conftrudion he was robbed at all : fmce it is of 
the efTence of robbery and larceny, that the goods be taken 
ogatnft the will of the owner. 

There was a late cafe cited in the argument on the part of 
the Crown, which I ftiall confider by-and-by, and diftinguiih 
bom the prefent. 

It hath been holden, and I think rightly, that a man may Cromp. Juft. 
make himfelf an accelTary after the faft to a larceny of his own *'' ^ ^^^ ^* 
goods, or to X robberj' on himfelf, by harbouring or conceal- 
ing the thief, or affifting in his efcape. 

And under fome circumftances a man may be guilty of 
larceny inftealing his own goods, or of robbery in talcing his 
own property from the peribn of another. J, deliveretb goods 
to B. to keep for him> and then ftealeth them, with intent 1 Hale 513. 

to 
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Stanf 16. A. to charge B. with the value of them-, this would be felonria 

A. Ur yy, having ddivered money to his fcrvant to carry to 
fomc diftant place, difguifeth himfL-lf and robbetb the fervam 
on the road, with intent to charge the hundred \ this, I doubt 
not, would be robbery in A. 

For in thcfc cafes the money and goods were taken from 

thofe who had a fpecial temporary property in them, with \ 

Bra^dfcoron. wicked fraudulent intention; which is the antient known dc- 

'i'i^r*'^*** finition of hixczny^ fraudulenta contraSfatia ret alienee invito 

domino. But I never did hear before this time of any attempt 

See Trcm. P. to charge a man as acccflary before the fad to a robbery com- 

* mitted on his own pcrfon. 

As to the prifoners Macdaniel^ Berry and Eagen^ the judges 
are unanimoufly of opinion, that, fuppofing a robbery was 
committed on Salmon^ the fads found by the fpecial verdift 
are fuf&cicnt to charge them as acceiFarics in the manner Aej 
aire charged in this indicSlment. 

For the verdift findeth, that every circumftancc attending 
the fact, the place where, and the perfon on whom it was to be 
committed, tlic means by which it was to be efFefted, and die 
pcrfons by whom it was to be done ; all thefe circumftances 
were fettled and agreed upon by the prifoners previous to the 
fact. And in conl'equencc of this confult and agreement the 
fa£l was committed. 

It Is indted found, that none of the prifoners had any con- 
vcrlation with EHis and Kelfy previous to the robb;*ry ; and 
that BUt: did not acquaint Eilis and Kelly with his intention to 
commit any robbery, but drew th^'m to Deptfcrd under pre- 
tence of ftcjiling linvn. 

Thefe circumftances feem to have been the foundation of 
the jury's doubt; and the prifoners' counfel have laid great 
ftrtfb on them. 

As to that circumftance, that Bleeps true defign was not 

made known to ElUs and Kelly^ it appcareth manifcftly by 

die hiis found, that it was part of the original agreement 

at the Bell that the true defign Jhould be concealed from them; 

and that they were to be dr^wn to the place of a£Hon under 

another pretence. This circumftancc therefore being part 

of the original agreement, the prifoners cannot avail diemt 

fclvcs of It, if the agreement upon the whole and what 

was 
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ytns done in confequence of it be fufficient to make them ac- 
cefiaries. 

As to the other circumftance, that the prifoncrs had no con- 
verfation with Eilis and Kelly before the afiault upon Salmon^ 
their counfcl relied chiefly on the words of the ftatutes on 
which this indi&ment is founded. 

The ftatutes are the 4th and 5th of Ph. and Ma. and the 4 & 5 P. & M. 
3d and 4th of fV. and Ma. The words of the former, which , & 4.W. &M 
arc dcfcriptive of the offence, are, " If any pcrfon (hall mali- c. 9. 
«* cioufly counfel, hire, or command." The latter retaineth 
the words counfel, hire, or command, and addeth others, 
« (hall comfort, aid, abet, or afSft," From thcfe worils, which, 
it muft be admitted, are defcriptive of the offence, the pri- 
foncrs' counfel concluded, That without a perfonal immediate 
communication of counfels, intentions, and views, from the 
iuppofed acceflaries to the principals, there can be no accefTary 
before the fa£L 

But the judges are all of opinion. That whoever procureth 
a felony to be committed, though it be by the intervention of 
a third perfon, is an accefFary before the feft, and within thefe 
ftatutes. For what is there in the notion of commanding, 
hiring, counfelling, aiding, or abetting, which may not be 
-eScSicd by the intervention of a third perfon, without any di- 
rc£k immediate connection between the firft mover and the 



jf biddeth his fcrvant hire fomebody, no matter whom, to 
^nurder 5, and furniflieth him with money for that purpofe ; 
the fervant procureth Q a pcrfon whom J never faw, nor 
lieard of, to do it : is not J^ who is manifeftly the firft mover 
or contriver of the murder, an acccflary before the faft ? It 
^would be a reproach to the juftice of the kingdom to fuppofe 
lie is not. 

It is a principle in law which can never be controverted, 
.^hat he who procureth a felony to be done is a felon. If pra- 
Cent'he is a principal, if abfent an acceflary before the faft. 

• 

Id die cafe of the Earl of Somerfitj who was indifted upon i St. Tri. 335, 
"ttc ftatute of Ph. and Ma. as an acceflary before the faft to 
flic murder of Sir Thomas Overbury^ the Lord Chancellor 
^Bffmen High Steward, in the outfet of the caufe and be- 
fore any evidence given, direSed the peers triers, and all the 

judges 
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judges preient concurred with his lordfliip> that the onlypoiiitul 
iflfue was> whether the Earl caufed or procured the nmriit 
or not. And accordingly the Earl was found guilty upon evi- 
dence which fatisfied his peers, diat he had contributed to the 
murder by the intervention of his lady, and of Sir %m/ 
Ehvysy and Franklin^ who were themfelves no more than ac- 
ceffarics ; without any fort of proof that he had ever converU 
with Wefton^ the only principal in the murder, or had cocre- 
i|)onded with him dirofUy by letter or meflage. 

The beft writers on the Crown Law agree, that peribns 
procuring, or even confenting beforehand, are accefiaries be- 
fore the fa^ 

Lord Coke in his comment on Wejl. i. c. 14, in exjJaining 
the words commandment and aid as applied to accefiaries be- 
fore the fa^ faith, ^' Under this word command are underftood 
*^ all thofe who incite, procure, fet on, or ftir up any other to 
^ do the fa£l : and under the word aid are comprehended all 
** perfons counfelling, abetting, plotting, aiTenting, confenting, 
^ and encouraging to do the a£t, and not prefent when die aft 
^ is done." 

t Bale 374. Lord Hale faith, « Mifprifion of felony is the concealing 

*' of a felony which a man knows but never confcnted to s for 
^ if he confented he is either principal or accejfary^ Again, 

Zd* 615, 616. " An acceflary before is he that being abfent at the time of 

*' the felony committed doth yet procure, counfcl, command, 
*' or abet another, to commit a felony.'* 

Many authorities to this purpofe may be cited, which for 
brevity-fake I will barely refer to ♦. 

It was objefted by the prifoners* counfel, that penal ftatutes 
are to be conftrued with great ftriftnefe ; and that the wonk 
procure or consent are not to be found in either of the ilatutes 
upon which this indidfanent is formed. 

The principle is true, that in profecutions on penal ftatutes 
die words of the ftatute are to be purfued. But it is equally 



• Sec Stanf, 40. Lambard 187. oiiMjgg. Da/f. f. i6i. / 5. And fet 
Co, £dc. Appeal, pU 5, 6. Dyer 120, 186. x And, 195. Rafial^ Appeal, //. 
15. precedents of appeals and indi^ments againft acccflahet bc^)re the hBi^ 
all charging ihem as procurers of the felony. 

cro^ 
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tnic^ that wc are not to be governed by the found, but by the 
well-known, true, legal import of the words. 

Some bf the words made.ufe of in the prefent indiftment 
and in one or other of the ftatutcs upon which it is founded 
are, command^ did^ and ahet. The paflage I have juft cited 
rom Lord Coke (heweth, that perfons procuring, contriving, 
or ronfcnting come within the words aid and command. And 
that perfons procuring are, in the language of the law, abet- 
tors may be proved by many authorities, which it is not nc- 
ceflary to cite at large *. 

This being fo, the prifoners Macdaniel^ Eageriy and Berry^ 
who were die contrivers of this fcene of iniquity, agreed upon 
the place and manner of execution, and condu6led the whole 
by the intervention of their inftrument Blee, are acceflaries 
before to this robbery, fuppofing a robbery to have been com- 
mitted : for in conftru£^ion, and indeed in the hmguage of the 
law, they did command Ellis and Kelly to commit the fa£l, 
and did aid and abet them in it. 

Z come now to the other queftion. Whether, upon the ftate if^ooAshe 
of the cafe in the fpecial verdi<Sl, any robbery, in the legal no- ^^^? ^**]* ***• 

^, or ^ -jo; confcntof the 

tion of that oitenCe, was committed on Sabnon or not. owner, it it oc 

And die judges are of opinion, that it doth not appear, 
from the fa^ fiated in the verdiA, that the taking the money 
and goods from Salman by Ellis and Kelly doth amount to a 
robbery, in the legal notion of that offence. 

Something was faid in arguing this caf<f upon the queftion, 
how far a perfon charged as an acceffary, and brought to his • 

trial after the convidlion of the principal, can controvert Xht 
truth of the bB, found by the verdi6i againft the principal ; 
or how far the fuppofed acceiTary can be let in to (hew, either 
diat no felony was committed, or that the perfon convi&ed 
as principal was not guilty of it. 

This general queftion is of great extent and of mighty im- (Sec Difc. VO, 
poctance in profecotions of this kind; and fome diveriityof ^''^ i-30 
optnioii there is among the judges upon it. 



RaftaFs Terms U Lty^ verb. Abettors. Stanford, Uk. 3. e. 11. ITt/im. 2. 

But 
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Boe it wHl not be neccfliry at prcfent to enter it ill teto 
It J becaufe the court in the prefcnt cafe muft found it's jud^« 
ment upon the fads found by the venJidl, and upon them 
alone. Now it is exprefsly found, that Sabmn was party to 
the original agreement at the Bell ; that he confented to pait 
with his money and goods under colour and pretence of a rob- 
bery ; and that for that purpofe, and in purfuance of this con- 
fent and agreement, he went to Deptfordy and waited there dU 
this colourable robbery was efFc«Sfced. 

This being the ftate of the cafe with regard to Sabmny Ac 
Judges are of opinion, that in confidcration of law rio rbbbery 
was committed on him. His property was not taken from 
him againjl his wllL 

Potting in fear It was iaid by the prifoners' counfcl, Aat the veiidi£l: doth 

not find, that Salmon was put in fear ; and, fay they, diere can 
be ho robbery vrithout the circumftance of putting in fear. 

(Sec 4 Black. I think the want of that circumftance alone ought not to be 

and the ca^of regarded. I am not clear, that that circumftance is of ne» 
Doqnaliy and ceflitv to be laid in the indiftment, fo as the faft be chareed 

Hickman in t t • t ? t • ^ 

I«icb 176.231.) ^o ^^ done vioietiter et contra voluniatitn. I know thoe are 

opinions in the books which feem to make the circtmftsnee 
of fear necefTary \ but I have fecn a good MS. note of an 
opinion of Lord Holt to the contrary; and I am very clear, 
that the circumftance of actual ibar at the time of the robbeiy 
needcth not to be ftridlly proved. Suppofe the true man is 
knocked down without any previous warning to aiT^en his 
fears, and lieth totally infenfible while the thief rifleth his 
pockets, is not this a robbcrj- ? And yet where is the cir- 
cumftance of aftual fear ? Or fuppofe the true ican makcth 
a manful rcfiftance but is overpowered and his property 
taken from him by the mere dint of fupcribr ftrength, diit 
doubtlefs is a robbery. And in cafes where the frue man de- 
livcrcth his purfc without rcfiftance, if the faft be attdided 
with thofe circumftances of violence or terror yMcYi in com- 
mon exi)erience arc likely to induce a man topart ^th his pr6« 
perty for the fafety of his pcrfon, diat wiH amount to ^ rob- 
• bery : and 4f fear be a ncceffaty ingredient, Ac law, tw wfiiw 
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J^SatoriSj wiU prefume fear where there iappeareth to be lb 
j'uft a ground for it. 

I come now to the cafe which I promifed at the beginning 
to conAder and to diftinguifh from the prefent cafe. One 
jN'ordttiy having been informed, that one of the early ftage- 
coaches had been frequently robbed near the town by a fingle* 
highwayman, feicJved to ufe his endeavours to apprehend the 
robben For this purpofe he put a little money and a piftol 
into his pockety and attended the coach in a poft-chaife, till the 
highwayman came up to the company in the coach and to himy 
and prefenting a weapon demanded their money. Nordin gave 
him the little money he had about him, and then jumped out of 
die chaife with his piftol in his hand ; and with die affiftance of 
fome others took the highwayman. 

The robber was indifted about a year ago in this court for 
a robbery on Nttrden^ and convi£led : and very properly, in 
my opinion, was he convi<ftM. 

But that cafe difFereth widely from the prefent In diat 
cafe Norden fet out with a laudable intention to ufe his endea* 
yours for apprehending the highwayman, in cafe he ihould that 
morning come to rob the coach, which at that time waf 
fftalhf uncertain I and it was equally uncertain whether he 
would come alone or not» In the cafe now under confidera^ 
don there was a moft deteftable confpiracy between Salmm 
and the reft of tlie prifoners, that his property fliould be taken 
from Wm under the pretence and ihew of a robbery ; and time, 
place, and every other circumftance were known to Salmm 
beforehand, and agreed to by him. 

In Norden^s cafe there was no concert^ no fort of oonneSiOQ 
between him and the highwayman; nothing to remove tut 
leffen die difficulty or danger Norden might be expofed to in 
die adventure. In the prefent cafe there was a combination 
between Salmon and one at leaft of the fuppofed robbers^ I 
mean BUe : and though Salmon might not know die perfoni 
of Bliis and Kelly\ yet he well knew, that they were brought 
to the fdace by his friend Blee^ aqd were wholly under his di« 
itAioo* 

So widely do diefe cafes differ ! 

I To 



ngpt THEREPORT. 

To conclude, all the prifoners hare been gaUtj of a moft 
wicked and deteftable confpiracy to render a very ^lutaiy hw 
iiibfervient to their vile corrupt views. But great as tfacir 
offence is, it doth not amount to felony: and therefore the 
judgment of the court is, that they be all difcharged of this io- 
diffanent. 

A bill of indictment was afterwards found againft all tfat 
IHifoners, and profecuted at the expence of the Crowny upon 
the reprefentation of the judges, for a confpiracy, in which die 
piincipal b&s found by the fpecial verdid on the fekny-bill 
were charged. On this indictment they were all convided: 
and the court gave judgment, that they be all fet in and upon 
tbe. pillory twice; that they ftand committed for feven years, 
and until they find furetics for theu* good behaviour for three 
years afterwards. 

One of them (Eagen) lofl his life in the pillory through 
tbe refentment of the populace. And on that account Ae 
Others did r>ot (land a fecund time ; but they are all in Nnvgatt 
very clofcly confined under dieir fentence. 

What follows In die cafe cited in the marginal note, p. 126. from z Jui* 
^^^i^^i^u^' 195. the indiftment was holden to be fufficient, though tbe 

ivords of the ilatute of Ph. and Ma. were not purfued ; die 
words excitavit^ moviU izf frocuravit being deemed tuUa^ 
9K>unt to the words of tbe ftatute, and dcfcripdvc of the fame 
gfTence. 

I take this cafe to be good law, though I confefs it is the 
only precedent I have met with, where the words of the fbtute 
have been totally dropped: and I the rather incline to this 
9^nion, becaufc I obferve that the legiflature, in flatutes made 
^m time to time concerning accefiaries before the fa^ hath 
BOt confined itfelf to any certain mode of exprefEonj but hath 
nther chpfen to malce ufe of a variety of words, all terminadog 
in j:be fame general idea. 

• 3iEliz.ci2. Some ♦flatutes make ufe of the word acceflaries, iingly, 
f.c.ai face 6. without any other words defcriptive of the offence. Othefst 
cK fVi. have die words, abetment, procurement, helping, maintainii^ 

X I Ed. VI. and counfelling, or, % aiders, abettors, procurers, and coon^ 
ii^&sV.&M. fellors. One J defcribedi the offence by th^ words, com- 

c. 4. mand, counfel, or hire; ano^er §' calleth the offenders, 

5 ^9 Eliz. c. 9. 

U I. i pro- 
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)itocurcrs, or acceflaries. One> * having. made ufe vf'At T^^^ ^* 

"wordS) comfort, aid| abet> afSft, coubfel, hire^ or con^nand^ ^' 

immedtatdy afterwards in defcribing the fame offence in ano^n 

ther cafe, ufeth the words counfel, bire> or command only. 

t Ons ftatute calleth thera counfellors and contrivers of fe<« f z A. it •« 

lonies; and many others make ufe (^ the tenns oouafeUora^ ^*9* 

aiders, and abettors^ or barely aiders and abettor's. 

Frraa thefe different modes of expreffion, aU plainly 'defcrip* 
tive of Ae feme offence,! think one may fafely conclude, that 
in die confbuftion of flatutes^ >vhich ouft clergy in the cafe of 
farticlpes crlrmnis^ we are not to be governed by the bart 
found, bttt by the true legd import of the words \ and dfb^ 
that every perfon who cometh within the defcription of theie 
fbtutes, various as they are in point ofiexpreihon, is in the 
judgment of the legiflature an acceffary before the 6A; uriefs 
he'is^ {)re(eiit at the b&^ and in that cafe he is undoubtedly a 
principali 

• Two of Aefe milcreanCs, Maaldmel tihd^'Rerr^j together Rii notmur- 
wiA bnfc Afiny JomSy w«re afterwards indftSed 'for tnunfei* dcr toprocuifi 
upon a confpiriicy of die like -nature againft one KfMeni vAi6 another by 
wascomri^faed and execiited ibr a robbery ^cfti the high ways' P^o^nr* 
upon tjie evidence of Btrry and yoxes^ - '• -= ' ' ^- ; . ••• 

Upon this indictment th^y were tried, and^the fpecial ihatter 
being fet forth in the indiStacnt, the court ftiffered them to 
be convi^ed^ but immedtaSd^ refpited judgrrient;' iii oider 
diat.thc point of law might be fuore fully oooftdered upon mo* 
tiofi in arreft of judgment. But the attorney-general de^ (See 4 Black* 
cltnii^ ta argjue the point of law,, the prifoncrs. wece at a fiik** c. 14. p. if 61 
fequent feffion difchargod d* tbac indiament. °''^^^') 

This prdfecution, I am fatisftpd^ arofe frolii a laudable l^eai 
jfor keeping die fountains of juttiCc pure iand unpolluted^ aiuf 
a jufl indigijation againfl an offcnc.e of this ifign^ cnbi-ndity. ' ^; 

JX. ipuft be coofefled^ that there are ftroyug Fa%S^ in our^ 
dntieat writers which greatly countenance a proibcutkm of. 
thi& Jund« But thofe writers mufl always he read with great 
cautioD upon the fulgent of homicide. . 

la J3ra£hm^ 
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kraihny nrfiom the writers bf that age for the moft ptrf 
Ibllow, was a do£lor of both laws before he came to the bench. 
It is no wonder therefore, that having before him no tolerable 
fyftem of the Englijb law> then in it's infant-ftate, he (hould 
adopt what he found in the books of the civil and canon law» 
IPirhich he had read and feemeth to have well underftood *. 

Succeeding writers of that nge refined upon bim^ and in 
their loofe way wrote upon the fubje£l rather as divines and 
cafuifts than as lawyers; and feem to have confidered the 
offence merely in the light in which it might be fiippoied to be 
confidered inforo call. 

Sec a Inft 4S.} But the practice of many ages backwards doth by no means 
countenance their opinion. 

And during all the violence and rage of the prpiecudon 
againft Dr. Oates^ it feemeth not to have entered into the 
imagination of thofe concerned in it, or of the courts . who 
would not have fpared him if they could have taken dieir 
full blow at him, that the offences of which he was coiivi£^ed 
could have been fo charged as to have reached his life : diougfa 
the judgment they pafTed on him, the mofl cruel I believe that 
ever was given in fVeJbnlnJler-haU in cafe of a mifdemeanour, 
might probably have ended in his death f. 

Richard Maforis Cafe. 

tu. murder or A T IVlncheJier Summer-affizes 1756 Richard Mafin was 
uDttaughrer ? ^TL indifted before Mr. Serjeant mUes^ who went judge 
of aflize that circuit, for the wilful murder of JVilliam Mafim 
his brother ; and was upon full evidence convi<3ed to die Ik-' 
tisfa£lion of the feijeant, and judgment of deadi waspaffedon 
him. But the ferjeant being informed that fome gentlemen of 
rank at the bar doubted, whether upon the circumflances 
given in evidence the offence amounted to murder or man- 
flaughter, he refpited execution till the opinion of the judges 
could be taken upon the cafe, which he reported to have been 
as followeth. 



See Cod. L 9* * ^^ ^^S* ^' 4^* ^^^ S* ^ hfrem Cormiiam tU Siemiis* L. 9. tit. ft. mI A^ 

1. 16. ad Afuiliam ; and the writers on the canon law, coUeAed by Li/tiimd, L i. tiu ii. 

gem Cor- ^f^^ ^' Qcddes. 

B^iagi.) t Sea.4 St. Tri. the proceedings againft him> and what fell from Um coufi 

at the time of giving judgmenu 

The 
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The priYoner, with the deceafed and another brodier ted- 
fome neighbours, was drinking in a friendly manner at a 
publick houfe ; till growing warm in liquor but not intoxi- 
cated, the prifoner and the deceafed began in idle fport to pull 
and puih es^ch other about the room« They then wreftled one 
bUy and (bon afterwards played at cudgels by agreement. 

AU this time no tokens of anger appeared on either fidei 
till the prifoner in the cudgel*play gave the deceafed a finart 
blow on the temple. The deceafed thereupon grew angry^ 
luid throwing away his cudgel clofed in with the prifoner, and 
tiiey fought a (hort fpace in good earneft : but the company 
interpofing they were foon parted. 

The prifoner then quitted the room in anger ; and when he 
got into the ftreet was heard to fay, " Damnation feize me if 
* I do not fetch fomething and flick him.** And being re- 
proved for udng fuch expreffions he anfwered, ^ I'll be damned 
^ to all eternity if I do not fetch (bmething and run him through 
« the body." 

The deceafed and the reft of the Qompany continued in the 
room where the affray happened : and in about half an hour 
the prifoner returned, having put off a flight thin coat he had 
on when he quitted the room, and put on one of a coarfe thick 
doth. The door of the room being open into the ftreet, the 
prifoner ftood leaning againft the door-poft, his left-hand in 
bis bofom and a cudgel in his rights looking in upon the com- 
pany, but not fpeaking a word. 

The deceafed feeing him in that pofture invited him into 
die company i but the prifoner anfwered, ** I will not cotne 
^ in." ** Why will you not >" faid the deceafed. The pri- 
Ibner replied, ^< Perhaps you will fall on me and beat me.*^ 
The deceafed aflured him he wotdd not } and added, ^ Befides, 
^ you diink yourfelf as good a man as me at cudgels, perhaps 
^ you will play at cudgels with me.'-* The prifoner anfweied, 
^ I am not afraid to do fo if you will keep off your fifts." 

Upon diefe words die deceafed got up and went towards 
the prifoner, who dropped the ciK^el as the deceafed was 
Ceming up to him. The deceafed took up the cudgel and 

I 3 with 
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#ilh it gave liie prifoner two blows on die iboatder. Tfae 
prifon^r immediately put his right-hand into his bofem, and 
drew cfut the blade of a tuck-fword crying, ^ Damn you, ftand 
^ ofF or ril ftab you ;'* and immediately, without giving Ae 
leceaied time to ftep back, made a pais at him with the iword, 
but mifled him. The deceafed thereupon gave back a bttie, 
and the prifoner, ihortening the fword in his hand,, leaped for^ 
ward toward the deceafed,- and ft2d>bed him to die heart, aod 
^ inftandy died. 

' The judges having had copies of the cafe left at dieir 
tiiambers met in Alicbaelmas vacation at Lord AUgnsfiek^t 
chambers and unanimoufly agreed, that diere are in this cafe fe 
many circumftances of deliberate malice and deep revenge on 
the defendant's part, dlat his offence cannot be ld(s than wilful 
murder. He vowed he would fetch ibmething to ftick bim^ 
to run him through the body. Whom did he mean by bim f 
£very circumftance in the cafe fheweth he meant hii brother. 
He returned to the company provided to appearance with an 
ordinary cudgel, as if he intended to try (kill and manhood a 
fecond time with that weapon ; but the deadly weapon was all 
file while carefully concealed under his coat; which moft 
probably he had changed for the purpofe of concealing the 
weapon. 

He flood at the door rcfuiing to come nearer, but artfully 
drew on the difcourfe of the pafl quarrel ; and as foon as he 
faw his brother difpofed to engage a fecond dme at cudgels, he 
dropped his cudgel and betook him to the deadly weapon, 
which till that moment he had concealed. 

He did indeed bid his brother ftand ofFj but he gave him 
ho opportunity of doing fo before the iirft pafs was made. His 
brother retreated before the fecond) but he advanced as £ift, 
and took die revenge he had vowed. 

The circumftance of the blows before the fwot^ was pro- 
duced> which I prefiime might weigh with the gentlemen who 
doubted, altereth not the cafe at all, nor doth the preceedent 
quarrel; becaufe, all circumftances confidered^ he aippeaitdi 
to have returned with a dehberate refdution to take a deadly 
Itwnge for what had paijedi and the blows were plainly a 

provo" 
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provocation fiught on his part, that he might execute Ibf 
wicked purpofe of his heart, with fome colour of excufe. 

He was foon afterwards executed. 

See Hak^s Sum. 48. and i Hale 457. two cafes of provo- 
cMons fought adjudged murder ; though coming far (hort of 
this in point of malignity. 

The Cafe of Richard Curtis. 

HE was indidled, at the Summer-aflizes 1756 for the Murder of ac 
town and county of NewcaJiU upon Tyne^ for the murder Sag procoo! 
of ffllliam Atkinfon. 

Upon the trial the cafe appeared to be, that a procefs in the 
nature of a capias adfatisfaciendum iffued againfi: one Charles 
Cowling out of the town-court, dire&ed to Jofeph Dixon a 
fcijeant at mace belonging to the court; who got John Sureties 
another ferjeant at mace to go and execute it for him. Suretees 
accordingly went to Cowling^s workfhop adjoining to his 
houfe, and taking hold of him told him, that he had an execu- 
tion againft him. Cowling demanded a fight of the procefs ; 
which being refufcd. Cowling with the affiftance of the prifoner 
by force and violence refcued himfelf. 

Sureteei immediately acquainted Dixon with what had hap- 
pened J and thereupon Dixon prevailed upon the mayor's of- , 
ficer to infert the name of Suretees in the procefs : and Suretees 
then went before a juftice of the peace for the town and county 
and made information on oath, tliat he did, by virtue of the. 
laid procefs to him and Jofeph Dixon diretSlcd, apprehend the • 
laid Cowlings who by wrcftling and ftrokes got out of his hands 
and made his eicape. 

The juftice thereupon granted a warrant direfted to all fer- 
jeants at mace, conftables, and other officers within the laid 
town and county, reciting the procefs already mentioned, that 
Sureties had that day arretted Cowling by virtue thereof, and 
diat Cowling had by wreflling and ftrokes refcued himfelf, and 
coqimanding all officers ^'c, to apprehend the faid Cowling 

I 4 »d 
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tnd t6 bring bim before the juftice who granted the warrut, 
or any other juftice of the peace of the town and county, to 
be dealt with in the premifes as the law dire£leth. 

Upon the receipt of this warrant, Dixon and Sureties (who 
^re both ferjeants at mace) went back to Cowling's work* 
fhop, t^ing with them the deccafed and one Coulfm as dieir 
aiiiftants. They found the ihop-door ihut, and calling to 
Cowlingj who was there with the prifoner) informed him, that 
they had an efcape-warrant againft him, and required him to 
furrenderi otherwife they faid they would break open tho 
door. 

Cowling reflifed to furr^nder ; and the prifoner, looking out at 
^ window with an ax in his hand, fworc, that the firft man 
diat entered (hould be a dead man. Dixan however with Ceul^ 
Jbn and the deceafed broke open the fhop*door; and the 
deceafed being foremoft in entering the (hop, the prifoner at 
one blow with the ax, on the left fide of the head, killed him 
on the fpot. 

Upon this evidence the prifoner was found guilty of wilfiil 
murder. But fome gentlemen of the profefiion expreffing 
dieir doubts to the judge who tried him, he refpited executton 
till the opinion of the other judges could be had on the cafe. 

In Trinity term 1757 eleven of the judges had a conference 
on the cafe, and nine of them, with whom Juftice fflbnot who 
was abfent concurred, were clearly of opinion^ that the de-« 
fendant is guilty of murder. Two of the judges held it to be. 
manflaughter. All the judges prefent at the conference agreed^ 
that the juftice's warrant, though obtained by very unwarranta- 
ble pradtice on the part of Dixon^ and by perjury on the part 
of Sureteesj was a legal warrant for the arrefting Cowling for 
a breach of the peace. For in cafes wherein the juftice of the 
peace hath juri(di£lion, and in this he undoubtedly had, the 
legality of his warrant will never depend on the truth of the in-> 
formation whereon it is grounded. 

They likewife agreed, that peace-officers, having a legal 
warrant to arreft for a breach of the peace, may break open 
doors, after having demanded ad9iittance and given due notice 
pf dieir warrant. 

Tho 
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The point on which they divided was, \diethcr in this cafr 
ich due notice .had been given. 

The nine judges were of opinion, that no precife form of 
rards is required in a cafe of this kind. It is fuiEcient that 
he party hath notice, that the officer cometh not as a mere 
refpafler, but claiming to zSt under a proper authority: and 
r, after this notice, he be refifted, and he or any of his affift- 
nts killed in confequence of fuch refiftance, it will be mur- 
er ; provided it cometh out in evidence that the officer had a 
gal warrant. 

The perfon making fuch reflftance, after fuch notice, doth 
: ;it bis own peril. He a&eth avowedly and deliberately in de- 
ance of the ordinary courfe of juftice : and therefore it will 
e no excufe on his pait to fay, that he did not know or be* 
eve that the officer came armed with a proper authority. 
lis rule is founded on the policy of the law, and upon every 
rincipte of government. 

The judges who differed thought, that the officers ought 
t have declared in an explicit manner what fort of warrant 
tcjhad. 

They laid, that an efcapc doth not ex vi termniy nor in the 
jtion of law, iinply any degree of force or breach of the 
ace s and confequently the prifoner had not due notice, that 
ley came under the authority of a warrant grounded on a 
reach of the p^ge ; and for want of this due notice the of- 
xrs fire not to be confidered as adin^ in difchar^e of their 
ity, but as mere trefpaiTers, 

On this queftion alone the cafe turned. 

But a few of the judges, who conceived the fadl to be mur- 
T, were of opinion, that it would have been fo, even admit- 
ig that die officers could not have juftified the breaking 
«n the door. Here was no arrefl adually made, the officers, 
'en admitting that due notice had not been given, had com- 
itted a bare trefpafs in the houfe of Cowlings where the pri- 
tier happened to be ; no trefpaft done to the property of the 
iibner i no attempt on his peribn. 

But admitting that a trefpals in the fcoufe, with an intent to 

ake an unjuftifiable arreft on the owner, could be cohfldered 

foiiie provocation to a byflander ; yet furcly the knocking a 

an's brains out;, or c)eaving him down with an ax on fo 

flight 
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Il^ht a provocation, favoureth rather of brutal ra^ or, to fyak 
more properly, of diabolical mifchief, than of human ftail^. 
And it ought always to be remembered, that, in all cafes of 
homicide on fudden provocation, the law indulgeth to human 
frailty, and to that abne. 

Befides, the ciroimftance of the prifoner's ftanding with the 
ax in his hand, declaring before any attempt to enter theihop^ 
^ that the firft nun that did enter fbould be a dead man," {hew* 
eth it to be an a£t of deliberation as well as cruelty. 

And where the circumftances of deliberation and cruelty 
concur, as they do in this cafe, the fa£l is undoubtedly murder; 
as flowing from a wicked heart, a mind grievoufly depraved, 
and a£Ung from motives highly criminal. Which is the ge- 
nuine • notion of malice in our law. 

Cro. Car. 171. In the cafes of Sir H. Ferrers^ fervant and of Hopkin Hug" 
KeL 59« ^^ ^'^> which were mentioned on this occafion, there was a mutual 

combat, blows given or pafles made on each (ide i the parties 
fought upon equal terms : and when that is the cafe, be the 
original provocation ever fo flight, every blow or pafs bc- 
cometh a frefh provocation ; the blood kindleth every moment, 
and in the tumult of the paflions the voic« of reafon is not beard. 

U Raym. x»95. I mufl: confefs, tliat the circumftance of a mutual combat 

was wanting in the cafe of TT)e ^leen againft Tooly and others^ 
which was likewife mentioned on this occafion ; but that cafe, 
I fpeak it with great deference, ftandeth, as I conceive, on no 
better grounds than the opinion of fcven learned judges againft 
five t. 



In the Cafe of Earl Ferrers^ April 17, 1760. 

Sec the printed rT^HE Houfe of Peers imanimoufly found Ear! F^rrm 

A peer con- X guilty of the felony and murder whereof he ftood in- 

Tiaed of mur- diAed \ and die Earl being brought to die bar, the High Stew^ 

tw^v^]ull' acquainted him dierewith: and die Houfe immediately a<U 

ment according , 

n.^f *37 J ^^' • ^^ I>ifco«rfe II. towards the beginnins. 

f See the Difcourfe oa HomiciUei dwp. %.Jc&, io« 
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ourned to tiie chamber of Parliament, and having pat the fol- and if execu- 
owing queftions to the judges adjourned to the next day. be d^c on (ha 

day appointed 

xft) " Whedier a Peer indi^^d of felony and murder, and a new limo 
^ tried and convi<£led thereof before the Lords in Parliament! pomted. 
^ ought to receive judgment for -the fame, according to the 

* prpviflons of the a£t of Parliament of the 25th year of his 

* Majefty's reign, intitlcd An a6l for better preventing the bor'^ 

* rid crifoe of murder ? 

id, ^ Suppofing a Peer fo indided and convidted ought by 
" law to receive fiich judgment as aforefaid, and the day ap- 
« pointed by the judgment for execution (hould lapfe before 
« fiich execution done, whether a new time may be appointed 
^ for the execution, and by whom ?" 

On the i8th, the Houfe then fitting in the ehambcr of Par- 
liament, the Lord Chief-Baron, in the abfence of the Chief- (Sir _. . 
Juflice of the Common Pleas, delivered in writing the opinion P"^**"! 
of the judges, which they had agreed on and reduced into form 
that morning. 

His Lordfliip added many weighty reafbns in fiipport of thfe 
opinion, which he urged with great ftrength and propriety, and 
delivered widi a becoming dignity. 

To the firft queftion. 
** We are all of opinion, that a Peer indicied of felony and 
^ murder, and tried and convided thereof before the Lords 
** in Parliament, ought to receive judgment for the fame 
" according to the provifions of the aft of Parliament of the 
" asth year of his Majefty's reign, intitlcd Jn a^ for betttr 
•* preventing the horrid crime of murder.** 

To the fccond queftion. 
^ 5upp<^ng the day appointed by the judgment for execution 
^ ihoiild lapfe beibre fuch execution done (which however the 
^ law will not prcftime). We are all of opinion, diat a new 
^ time may be appointed for the execution either by the High 
^ Qurt rf Parliament before which fuch Peer Jhall bavt 
• hitn attainted^ or by the court of King's Bench, the Par- 

" Uament 
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^ liament not then fitting ; the record cf the attainder be- 
^^ ing properly removed into that court." 

The reafons die judges went upon in dietr anfwer to Ae 
firft queflion are, I prefume, too obvious to be mendooed it 
large; and the Houfe refolved and ordered^ That judgment 
fhall be pronounced in IVeJhninfler^baU purfuant to the hie 

aa 

The reafons upon which the judges founded dieir anfwer 
to the fecond, relating to the farther proceedings of the Houfe 
after the High Steward's commiffion diffolved, which is ufiiallj 
done upon pronouncing judgment, may poffibly require fbnie 
farther difculTion. I will therefore, befbre I conclude, mendoii 
diofe which weighed with me, and, I believe^ with many otfaen 
of the judges. 

The Houfe, before they adjourned to die court-room ip 
Weftminfter-hall for pronouncing judgment, refolved and or- 
dered. That execution be refpited to die 5th day oi May fidlow* 
ing. Upon which day execution was done at Tyburn purfuant 
to the judgment, and the body delivered at Surgeons-^hall to be 
diiTe^ed and anatomizedi 

The writ to the fheriffs for execudon was as followedi* 

George the fecondy by the grace of God of Great Britaifl| 

France, and Ireland King^ defender of the faith andfofortby 7i 

the /heriffs of London and Jheriff of Middlefex, Greetings 

IVhereas Lawrence Earl Ferrers vifciunt Tamworth batb been 

indiSled of felony and murder by him done and comnuttedy which 

faid indi^fment hath been certified before us in our prefont Par" 

liament ; and the faid Lawrence Earl Ferrers vifcottni Tarn- 

worth hath been thereupon arraigned^ and upon Jucheijrraignmmt 

hath pleaded not guilty ; and the faid Lawrence farl Ferrers 

vifcount Tamworth hath before us in our faid ParliamiUt been 

triedy and in due form of law convi^ed thereof; and whereas 

judgment hath been given in our faid Parliament^ that the fmi 

Lawrence Earl Ferrers vifcount Tamworth JhaU bo banged by 

the neck till he is dead^ and that his body be differed and HJM- 

tomizedy the execution of which judgment yet romainetb to bo 
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infy Wi require^ ami by tbefi prefents flri£fly command yiu^ that 
atp§n Monday tbi $th day ofMzy injfant^ between the hours rf 
nine in the morning and one in the afternoon of the fame day^ 
him, tbifaid Lawrence Earl Ferrers vifcount Tamworch witb'^ 
0mi the gate of our Tfxwer ^London {to y9u then and there to ba 
delivered as by another writ to the lieutenant of our Tower of 
London, or to bis deputy direiledy we have commanded) into your 
cufhdy you then and there receive^ and him in y»ur cujlodyfo being 
you forthwith convey to the accu/lomed place of execution at Ty« 
burn» emd that you do caufe execution to be done upon the fend 
Lawrence Earl Ferrers vifcount Tamworth in your cujlody fr 
beingj in all things according to the faid judgment. And this 
you aro by no means to omit at your peril. Witnefs ourfc^ at 
Weftminfter the feconi day of May, in the 33^ year of our 
reign. 

YoAKE and Yorkb. 

' Reafons ^c. 

Every proceeding in the Houfe of Peers acting in it's judi- 
cial capacity, i^^iether upon writ of error, impeachment, or 
indi£hnent removed thither by certiorari^ is in judgment of 
law a proceeding before the King in Parliament : and diere* 
fore the Houfe in all thofe cafes may not improperly be ftiled. 
The court of our Lord the King in Parliament. 

This court is founded upon immemorial ufage, upon the 
law and cuftom of Parliament, and is part of the original 
{yttcm of our conftitution. 

It is open for all the purpofes of judicature during the con- 
tinuance of the Parliament : it opencth at die beginning, and 
IhuCteth at the end of every feffion; juft as the court of 
King's Bench, which is likewife in judgment of law holdenbe* 
fore the King himfelf, openeth and ihutteth with the term. 

The authority of this court, or, if I may ufe the expreffion^ 
it's conftant adivity for the ciius of publick juftice indepen- 
dent of any fpecial powers acnved from the Crown, is not 
iloubted in the cafe of writs of error from thde courts of law 
whence error lieth in Parliament, and of impeachments for 
wifdnncanorst 

It 
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It was. formeriy doubted^ whether in the cafe of an impe^dk* 
ment for treatbn, and in die cafe of aa indi(9bneni agaiiA % 
Fleer for any capital crime removed into P^tament by «r- 
rinrffri^-— whether in thefe cafes the court can proceed to trid 
and judgment without an High Stewaid appointed by ^p^cial 
cxmimiffion from the Crown. 

This doubt feemeth to have arifen &om the not dtftingoiA** 
ing between a proceeding in the court of the Hig^ Steward^ 
and that before the King in Parliament. The name^ ftik»aivi 
titie of office is the fame in both cafiss,, but the office^ and 
the powers and preheminences annexed to thenv differ veiy 
widely ; and fo doth the conftitution of the courts wbece die 
offices are executed. The identity of the name may have 
confounded pur ideas, as equivocal words often do if tfatna* 
ture of things is not attended to ; but the nature of the oScei 
properly dated wilt, I hope, remove every doubt on diefe 
points. 

In the court of the High Steward, he alone is judge in all 
points of law and praiSice ; the Peers triers are.Qii»^ P^^tl^ 
of &£ty and ipre fummoncd by virtue .of a pcecqift firai9 dn 
High Stewand to appear before him od the day appc3|iltfed bf 
him for the trid^ {7i^ m Veritas mtUitsfciri potent. 

The High Steward's commiffion, after oecitiag 1^ pa in*. 
di6fanent hath been found' againft die Peer by the grand jury of 
the proper county, Impowereth him to fend for the indidmeot, 
to convene die prifoncr before him at fuch day and place a& 
he ihali appoint ; then and there to hear and determine the 
matter of fuch indi£hnent ; to caufe the Peers triers tat Gf fala 
per quos ret vtt'itas melius fciri poterity at the fame. day and 
place to appear before him ; veritateque inde comperti^ to pro* 
ceed to judgment according to the law and cuftom of Eng^ 
tandy and thereupon to award execution ♦. 

By this it is plhin, that the fole right of judicature is in eafcJ* 
of this kind vefted in the High Steward ; that it refidblh: fi)lely 
in his perfon;. and confcquently without this commiffioni wbifiht 
is but ia nature* of a commiffion of oyer and tdrminer^ 90 Wf 
Aep. can be taken in order to a trial : and that wfan bit' 

* See Lord C/areddon's commiffion as High Steward, and the writs and pr«« 
cepts preparatorj to the trial in Lord MorUy*s cafe* 7 St* Trii 421, 4^31 

conuaiffiofl 
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xwnmiffion is diflblved, which he dechreth by breaking his ftafF, 
he court no longer exifteth. 

But in a trial of a Peer in fiill Parliamenti or> to fpeak wiA 
egal precifion, before the King in Parliament, for a capital 
sftnce, whether upon impeachment or indiftment, the cafe is 
quite otherwife. Every Peer prefent at the trial, (and every 
temporal Peer hath a right to be prefent in every part of the 
proceeding,) voteth upon every queftion of law and &£): ; and 
the queftion ts carried by the major vote; the High Steward 
himfelf voting merely as a Peer and member of that court ia 
common with the reft of the Peers, and in no other right. 

It hath indeed been ufual, and very expedient it is in point 
of order and regularity, and for die folenmity of die proceed- 
ing, to appoint an o£Bcer for prefiding during the time of the 
trial and until judgment, and to give him the ftile and tide of 
Steward of England. But this maketh no fort of alteration in 
it» conftitution of the court. It is the fame court founded 
in immemorial ufage, in the law and cuftom of Parliament^ 
whether fucb appointment be made or not. 

It afledi in it's judicial capacity in every order made toiicli« 
ifig the time and place of the trial, die poflponing the trial 
firam time to time upon petition according to the nature and 
ctrcumftances of the cafe, the allowance or non-allowance of 
counfel to the priibner, and other matters relative to the trial ; 
and all this before an High Steward hath been appointed*. 
And fo litde was it apprehended in feme cafes, which I ftiall 
mention prefcntly, that the exiftence of the court depended on 
the appdntment of an High Steward, that the court itfelf di- 
reded in what manner and by what form of words he Jhould be 
app9inied. It hadi likewife received and recorded the prifon- 
er's confeffion, which amounteth to a conviftion, before the 
aq)pointment of an High Steward, and hath allowed to prifon* 
crs the benc&t of afls of general pardon, where they appeared 
intitkd to it, as well without the appointment of an High 
Steward, as after his commiflion diflblved. 



^ S«(B the orders previous to the trial in the cafes of che Lords KUmamoc^ 
ht, «Qd Lord Lovat, a^d many other xnodeai cafes. # 

And 
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And when, in the cafe of impeachments, the coounons have 
' (bmetimes at conferences between the Houfes attempted to 
interpofe in matters preparatory to the thai, the general anfwer 
hath been, ^ This is a point of judicature upon which the 
^ Lords will not confer, they impofe filencc upon themlelvcs^'' 
or to that efFed. I need not here cite inftances ; every man 
who bath confulted the Journals of either Houfe hath met 
with many of them. 

I will now cite a few cafes applicable, in my OfHnion, to die 
prefent queftion : and I fhall conline myfclf to fuch as have 
happened iince the reftoration ; becaufc in queftions of diis 
kind, modem cafes, fctded with deliberation and upon a view 
of former precedents, give more light and (atis£idion then the 
deepeft fearch into antiquity can afl[t)rd ; and alfo becaufe the 
prerogatives of the Crown, the privileges of Parliament, and 
the rights of the fubjedl in general, appear to me to have been 
more ftudied and better underftood at, and for fome years be- 
fore that period, than in former ages. 

• Joomil. In the cafe of the Earl of Danhy and the popifh Lords then 
under impeachments, the Lords on the 6th of A^ 1679 ^ 
pointed time and place for hearing the Earl of Danty by his 
counfel upon the validity of his pica of pardcMi, and for the trials 
of the other Lords ; and voted an addrefs to his Majefty prat- 
ing that he would be pleafed to appoint an High Steward far 
thofe purpofes. 

Thefe votes were on the next day communicated to die 
Commons by meflage in the ufual manner. 

On the 8th, at a conference between the Houfes upon 
the fubj eft-matter of that meflage, the Commons exprefled 
diemfelves to the following cftcft, " They cannot appre- 
*^ hend what (hould induce your Lordfhips to addrefi his 
*< Majeity for an High Steward for determining the vali- 
^^ dity of the pardon which hath been pleaded by the Ead 
<< of Danhyy as alfo for the trial of the other five Lordsi 
•* becaufe they conceive the conftituting an High Steward 
** is not neceflary, but that judgment may be given in Pir- 
^ liament upon an impeachment without an High ,Stew- 
^ ard j" and concluded with a propofition, that for avoiding any 
interruption or delay a committee of bodi Houfes mi^ 

4 >* 
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be nominated to. confider of the moft proper ways and metixxli 

of proceeding. 

»- 

This propofidon die Houfe of Peers after a long debate *# 
rgeded. 

Dijfentientibusy Finch * Chancellor, and mai^ ocbet 

Lords. 

• 

However on the i ith the Commons' propofidon of the 8th 
was upon a fccond debate agreed to, and the Lord Chancel- 
lor, Lord Prefident, and ten other Lords were named of the 
committee, to meet and confer with a committee of the Com« 
rnons* 

The next day the Lord Prefidcnt reported, that the commiN 
tees of both Houfes met that morning, and made an entrance 
into the bufinefs referred to them ; that the Comnions defired 
to fee the Commiifions which are prepared for an High Stewanl 
at tfaefe trials, and alfo the Commiffions in the Lord Pimbroki\ 
and the Lord Morley*% cafes. 

That to this the Lords Committees /aid, <^ The High 
^ Steward is but Speaker pro temporiy and giveth his vote as 
^ well as the other Lords : this changeth not the nature of the 
** court" And the Lords declared, « That thej have powef 
^ enough to proceed to trial, though the King fhould not 
^ name an High Steward f." 

That diis feemed to be a iatisfa6don to the Commons pro- 
vided it was entered in the Lords' Journals, which are recordb. 

Accordingly on the fame day, *' It is declared and ordered 
<^ by the Lords fpiritual and temporal in Parliament aflembled, 
** Aat the office of an High Steward upon trials of Peers upon 
** impeachments is not neceffary to the Houfe of Peers 5 but 
** Aat die Lords may proceed in fuch trials if an High Steward 
" be not appointed according to their humble defire %** 



• Afterwards Earl of Nottingkim, 

•f In lb* Commons* Journal of the 1 5th of ^fay ir ftandcth thus, Their 
I/ordlhips farther declared to the committee, that a Lord Hifrh Steward wat 
made bae vice only ; that notwithilanding the making of a Lord High Steward 
the court remain«l the fame and was not thereby altered, but dill remained 
the court of Peers in Parliament ; that the Lord High Steward was but as 
a fpeaker or chairman for the more orderly proceetUng at the trials. 

{ This refolution my Lord Chief-Baron referred to and cited in his argu« 
fDWt upon the fecond qneftiun propofed to the judges^ which is before 

On 
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On te f jth die Lord Prefident reported, ibtt the comnut- 
tees of both Houfes had met that morning aftid difcoorfed ia 
die flrft place on the matter of a Lord Hi^ Steward^ and had 
perufed former commifHons for the office of High Stewazd: 
•ad dien putting the Houfe in mind of die order and refoiu- 
don of the preceeding day, he propofed from the committees, 
that a new commiOion might ifllie (b as the words in die com- 
miffion may be thus changed, vtz. irfftead of, ac fro to qini 
ojKcium Senefchalli Angliae (cujus prafentia in bac parft reqm- 
ritur) ut acceplmus jam vacat^ may be inferted, ac pro to quli 
procures W magnates in parlianunto nojfro ajfinihlati nobis bsam* 
liter fuppUcaverunt ut Senefchallum Angliae pro bac vice conjli- 
fuere dignaremur^ to which the Houfe agreed *• 

It mud be admitted, that precedents drawn firom times of 
ferment and jealoufy, as thefe were, lofe much of their weight; 
fincc paflion and party- prejudice generally mingle in the coo- 
ten:. Yet let it be remembered, that thefe are reibludons in 
which both Houfes concurred, and in which the rights of bodi 
were thought to be very nearly concerned; the Commons* 
rit'ht of impeaching with effect, and the whole judicature of 
die Lords in capital cafes : for if the appointment of an High 
Steward was admitted to be of abfcJute neceffity, (however 
neceffary it may be for the regularity and folemnity of the pro- 
ceeding during the tri:il and until judgment, which I do not 
difpute,) every impeachment may, for a reafi>n too obvious to 
be mentioned, be rendered inefit'ctual ; and the judicature of 
the Lords, in all capital cafes, nugatory. 

It was from a jealoufy of this kind, not at that jundhirc 
altog«*ther grounvUjfb, and to guard againft every thing from 
whence the neccfliiy of an High Steward in the cafe of an 
impeachment might be inferred, that the Commons propofed 
and the Lords readily agreed to the amendment in the Stew- 
ard's commiflion which I have already ftated : and it hath, 
I confcfs, great weight with me, that this amendment, which 

^> This amcmimeiit arofe from an exception taken to the conuniirioii bjr thf 
committee for t!ic Commons, whicli, as it then ftood, did in their (^tutoo im- 
ply, that the conftiiuring a Lord High Ste\i'ard was neccflarjr. Whereupon it 
wa-i af/cAl by the whole commiuec of Lords aiid Commons^ that th« com- 
miirion (tould be recalled, and a new commillioD, according to the fiud 
ametiUment, iluie Co bear date after the order aad refolutioa of (he nth. 
(Commons* Journal of the i5ih of May), 



T tt E R E P O R T. I4i 

Was at the fame time direfled in the cafes of the fivt PopKh 
L*ords when commlfiions (hould pafs for their trials, hath taken 
place in every commiiHon upon impeachments for treafons 
fince that time *• And I cannot help remarking, that in the 
cafe of Lord L^tfaty when neither the heat of the times, nor 
the jealoufy of parties had any fhare in the proceeding, thfi 
Houfe ordered, ^ That the commiiHon for appointing a Lord 
^^ High Steward fliall be in the like form a$ that for the trial 
** of the Lord Vifcount Stafford^ as entered in the Journal of 
*' this Houfe the 30th oi November 1680, except that the lame 
" fhall be in the EngUJh Language f ." 

I will make a (hort obfervation on this matter. 

The order on the 13th oi May 1679 for varying die form 
of the commiffion was, as appeareth by the Journal, plainly 
made in confequence of the refoludon of the 12th, and was 
founded on it \ and confcquently the conftant unvarying prac- ' 
rice, widi regard to the new form, goeth, in my opinion, a great 
way towards fhewing, that, in the fenfe of all fucceeding dmes, 
that refoludon was not the refult of fadlion or a blameable jea- 
loufy, but was founded in found reafon and true policy. 

It may be objefted, that the refoludon of the 12th q{ May 
1679 goeth no farther than to a proceeding upon impeach- 
ment. 

The letter of the refolution, it is admitted, goeth no fiutiier, 
but this is eafUy accounted for. A proceeding by impeach- 
ment was the fubj eft-matter of the conference, and the Com- 
mons had no pretence to interpofe in any other. But what 
lay the Lords? The High Steward is hut as a Speaker or 
Qfairman pro TEMPOREy^r the more orderly proceeding at thg 
trials \ the appointment of him doth not alter the nature of the 
courts which Jlill remaineth the court of the Peers in Parlia^ 
ment. From thefe premifes they draw the conclufion I have 
mendoned. Are not thefe premifes equally true in the cafe 
rf 9 proceeding upon indiftment ? They undoubtedly are. 

* See in the Scate TriaU ihe cumminiuns in ihc c r'es of the Earl of Oxford, 
Sari of Dtrwaivuatcr aad others^ Lord fJ^imon, and Lord Lovat, 

f See the proceedings printed by^ order of the Houfe of Lords. (4/0. 
Td. I746)« 
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It nraft llkewife be admitted, that in the pfxxreeding upon 
sndidment the High Steward's commiffioa hath ncrer varied 
from die anticnt form in fuch cafes ; the words objefied to hf 
the Commons, Ac pr§ eo quid Return SeaeichaBi Angiise 
(cujus frefentia in hoc parte requirkur) at scctpimajam veeat^ 
are ftUl retained But this provedi no moie dian tfaait the 
great feal> having no authority to vary in point of (oaoj hadi 
from dme to dme very pnidendy followed anrient precedents. 

I have already ftated the fubftance of the comnuffion b a 
proceeding in the court of the High Steward. I will now ftate 
the fubftance of that in a proceeding in the court of the Peers 
in Parliament ; and (hall make ufe of that in the cafe of the 
Eari of Kilmarnock and others, as being the lateft and in point 
of form agreeing with the former precedents. 

The commiffion, after reciting that IViUiam Earl clKibiar" ' 
nock Uc. ftand indidcd before conrniiifioners of gacJ-ddivery 
in the county of Surry for high treafon in lev}4ng war againft 
the King, and that die King intended! that the (aid fFiBiam 
Earl of Kilmarnock i^c. (hall be heard, examined, (entenced, 
and ai^udged before himftlf in this pnfent Parliament touching 
the (aid treafon, and for that die office of Steward of Great 
Britain (whofe prefence is required upon this occafion) is now 
vacant as we are informed, appointeth the then Lord Chan- 
cellor Steward of Great Britain to bear, execute, and excrcife 
(for this time) the faid office with all things due and belonging 
to the fame office in that behalf. 

What therefore are the things due and belonging to the 
office in a cafe of this kind ? Not, as in the court of the 
High Steward, a right of judicature : for the commiffion itfelf 
fuppofeth that right to refide in a court then fubfifting before 
the King in Parliament. The parties are to be there heard, 
fentcnced, and adjudged. What (hare in the proceeding doth 
the High Steward then take ? By the praftice and ufage of 
the court of the Peers in Parliament he giveth his vote as a 
member thereof with the reft of the Peers ; but for die bkt 
of regularity and order he prefideth during the trial and 
until judgment as Chairman, or Speaker pro tempore. In 
that refpe<St therefore it may be properly enough (aid^ that 

his 
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\\% preiencp is required durli^ the trial and until judgment, 
sful in n9 ether. Herein I fee no difference between the cafe 
of an impeachment and of an indi£lment. 

I fay during the time df the trial and until judgment, bccaufe 
^le court hath, as I obferved before, from time to time done 
various a^ plainly judicial before the appointment of an High 
Steward \ and where no High -Steward hath ever been ap- 
pointed, and even afier the commiflion dilTolved. 

I will to diis purpofe cite a few cafes. 

I begin with the lateft, bccaufe they are the lateft, and were 
ruled with great deliberation, and for the moft part upon a 
riew of former precedents. 

In Ae cafe of the Earl of Ktlmamoci and others, the Lords, Vid. proceed 
on the 24th of June 1746, ordered that a writ or writs of cer^ *"^ '° ^ 
tiorari be iflued for removing the indi(5hnents before the 
Houfe; and on the 26th the writ, which is made returnable 
before the King in Parliament j with the return and indi£hnents, 
was received and read. On the next day upon the report of 
the Lords Committees, that they had been attended by the 
^WQ Chief- JulGces and Chief-Baron, and had heard them 
touching the conftruftion of the zSt of the Vllth and Vlllth 
of King fVilUam " for regulating trials in cafes of treafon 
** and mifprifion of treafon," the Houfe upon reading the re- 
port came to feveral reiblutions founded for the moft part on 
•the conftruflion of tliat aft. What that conftrudlion was ap- 
peareth from the Lord High Steward's addrefs to the prifon- 
crs juft before their arraignment. Having mentioned that a6k 
as one happy confequencc of the revolution he addeth, ^^ How- 
** ever injuriouflythat revolution hath been traduced, whatever 
<^ attempts have been made to fubvert this happy eflablifhment 
** founded upon it, your Lordfhips will now have the benefit Prinreatiis 
« of tiut hiw in it's ful/ extent." !>•«»• 

J need not after this ipei>tion any other judicial afts done 
by the Houfe in this cafe before the appointment of the High 
Steward 3 many there .are : for the putting a conflruftion upon 
an 2iSt relative to the conduft of the court, and the right of 
^ fubje£t at the trial and in the proceedings preparatory tp 
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it; and this in a cafe entirely new, and upon a point, fo fif 
no more in this place, not extremely clear^ was undoubtedly aft 
cxercife of authority proper only f5r a court having full cogni- 
sunce of the caufe. 

I will not minutely enumerate the fevcral ofderd made pre- 
paratory to the trial of Lord Lovat^ and in the feveral cafes I 
fball have occafion to mention, touching the time and place 
of the trial, the allowance or non^allowance of counfei, and 
other matters of the like kind, all plainly judicial, becaufe 
the like orders occur in all the cafes where a journal of the 
preparatory fteps hath been publifhed by order of the Peers. 
With regard to Lord Lovafs cafe, I think the order direding 
the form of the High Steward's Commiflion, which I have 
already taken notice of, is not very confiftent with the idea of 
a court whofe powers can be fuppofed to depend at any point 
of time upon the exiftcnce or diflblution of that commiffion. 

In the cafe of the Earl oi Derwentwater and the other Lords 
impeached at the fame time, the Houfe received and recorded 
the confeflions of thofe of them who pleaded guilty long before 
the tejfe of the High Steward's Commiflion; which iflue^ 
merely for the fjlemnity of giving judgment againft' them 
upon their convidion, 

the pro- This appcaretli by the comminion itfclf; it reciteth that 

lings in ^g 'E»zx\ of Derwentwater and others coram nobis in prafenti 

Parliamento had been impeached by the Commons for high 
treafon, and had coram nobis in prafenti Parliamsnto pleaded 
guilty to that impeachment, and that the King intended that 
the faid Earl of Deruuentwatcr and others de & pro proditione 
undo ipft tit prafcrtur impetiC accufaf l^ conviSi* cxtftunt cO" 
ram nobis ir prafenti Parliamento^ Jecumium legem W confuetu^ 
dinem hujin regni irjlri Magnae Britanniic, audiantur^ fenten* 
tientury & aijudicehtur^ and then conftituteth the then Lord 
Chancellor High Steward (hac vice) to do and execute all 
things which to tlic office of High Steward in that behalf do 
belong. 

The receiving and recording the confeiBon of the prifbn- 
ers, which amounted to a convi£lion fo that nothing re- 
mained but proceeding to judgment, was certainly an cxcr* 
cffe of judicial authority,- which no aflembly how great 

X foever. 
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foercr, iuK having full cognizaAce ef the cauT^ could 
exercife. 

In the cafe of Lord Baliflury^ who had been impeached Vf Scethc Jon 
the Commons for High Treafon, the Lords upon his petition* ?^'/^^*^' 
allowed him the benefit of the a6t of general pahion paflTed in 
the fecdnd year of fFilliam and Mary^ fo hv as to dif charge aW.andM 
him from his imprifonment, upon a conftru<Slion they put upon ^^* x. c. k 
that a^ m High Steward ever having been appointed in thai ' 
cafe. 

On the 2d OSf. 1690, upon reading the Earl's petition fet- 
ting forth that he had been a prifoner for a year and nine 
months in the Tower notwithftanding the late a£l of free and 
general pardon, and praying to be difcharged, the Lords or-* 
dcred the Judges to attend on the Monday following to give 
their opinions. Whether the faid Earl be pardoned by the a6i. 
On the 6th the Judges delivered their opinions, That if his of« 
fence was committed before the 13th of Feh. 1688, and not in 
Ireland or beyond the feas, he is pardoned. Whereupon it 
was ordered that he be admitted to bail ; and the next day h^ 
and his furetics entered into a recognizance of bail, himfelf in 
lo,oooA and two furecies in 5000/ each; and on the 30th he 
and his fureties were, after a long debate, difcharged from 
their recognizance. 

It will not be material to inquire, whether the Houie did 
right in difcharging the Earl without giving the Commons an 
opportunity of being heard; fince in fa£l they claimed and 
cxercifed a right of judicature without an High Steward, which 
is the only ufe I make of this cafe. 

They did die fame in the cafe of the Earl of Carnwarthj 
and the Lords lyiddrington and Naimj long after the High 
Steward's Commiffion diffolved. 

Thqfe Lords had judgment pafled on them at the fame time 
that judgment was given againil the Lords Derwentwater^ 
Nithjdale^ and Kenmure\ and judgment being given, the High 
Steward immediately broke his ftafF, and declared the commif- 
fion diflblved. They continued prifoners in the Tower under 
reprieves till the paffing the a& of general pardoil in the third 
qI K4ng QsoaG£ die firfl. 
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dt* Jour- On die 2lft oi November 1717) the Houfe being informed 

that diefe Lords had feverally entered into recognizances be- 
fore one of the judges of the court of King's Bench for their 
qipearance in the Houfe in this Seflion of Parliament, and that 
die Lords Camwarth and Wtddrlngton were attending accord^ 
ingly, and that the Lord Nairn was ill at Bath and could not 
dien attend, the Lords Carnwarth and IViddrington were called 
in ; and they feverally at the bar prayed, that their appearance 
might be recorded, and likewife prayed the benefit of the 

r. 1 e. 19. 2& for his Majefty's general and free pardon. 

Whereupon the Houfe ordered that their appearance be re- 
corded; and that diey attend again to-morrow in order to 
plead the pardon. And the recognizance of the Lord Nairn 
was refpited till that day fortnight. 

On the morrow the Lords Carnwarth and TFiddrington then 
attending were called in, and the Lord Chancellor acquainted 
them feverally, that it appeared by the records of the Houfe 
that they feverally ftood attainted of high treafon, and a(ked 
them feverally what they had to fay why they fhould not be 
remanded to die Tower of London. 

Thereupon they feverally upon their knees prayed the bene- 
fit of the aft, and that they might have their lives and liberty 
purfuant thereunto. 

And the Attorney-General, who then attended for that pur- 
pofe, declaring that he had no objedlion on his Majefty's behalf to 
what was prayed, conceiving that thofe Lords not having made 
any efcape fince their convidion were intitled to the benefit 
J feft. 45. of of the a<3, the Houfe, after reading the claufe in the aft re- 
'' * ^* ^ lating to that matter, agreed that they fhould be allowed the 
benefit of their pardon as to their lives and liberties, and 
difcharged their recognizances ; and gave them leave to depart 
widiout farther day given for their appearance. 

On the 6th oi December following the like proceedings were 
had, and the like orders made in the cafe of Lord Nairn. 

I obferve that the Lord Chancellor did not afk thefe Lords, 
What they had to fay, why execution Jhould not be awarded. 
There was, it is probable, fome little delicacy as to that 
point. But fmce the allowance of the benefit of the aA 
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as to life and liberty, which was all diat was prayed, was an 
effedual bar to any future imprironment on that account^ 
and alfo to execution, and might have been pleaded as fuch in 
any court whatfoever, the whole proceeding muft be admitted 
to have been in a court having complete jurifdiflion in the 
cafey notwithftanding the High Steward's commiffion had been 
long diilblved. Which is all the ufe I intended to make of 
this cafe. 

I will not recapituhCe; the cafes I have cited, and the con- 
dufions drawn from them are brought into a very narrow 
compafs. I will only add, that it would found extremely 
harih to fey, that a court of criminal jurifdi6lion founded in 
immemorial ufage, and holden in judgment of law before the 
King htmfilfy can, in any event whatever^ be under an utter in- 
capacity of proceeding to trial and judgment either of condem- 
nation or acquittal, the ultimate objects of every criminal pro* 
ceeding, without certain fupplemental powers derived from the 
Crown. 

71ie/e cafes, with the obfervations I have made on theniy 
I hope, fufficiently warrant the opinion of the judges upon 
that part of the fecoad queftion in the cafe of the late Earl 
Ferrers which I have already mentioned ; and alfo what was 
advanced by the Lord Chief-Baron in his argument on diat 
queftion, " That though the office of High Steward ihould 
5* happen to determine before execution done according to 
** the judgment, yet the court of the Peers in Parliament^ 
" where that judgment was given, would fubfift for all the pur- 
"pofesof juftice during the fitting of the Parliament:" and 
confequently that in the cafe fuppofed by the queftion, that 
court might appoint a new day for the execution* 

N. B. On the 19th of May 1760 Wajhington Earl Ferrers^ 
next brother to the late Earl, having received his writ of fum<- 
mons, took his feat in Parliament as Earl Ferrers. 

The family pedigree, as far as conoemcth the prefent cafe, is 
as foUoweth. 

Robert the firft Earl, who in the 29^1 of Charles 11. was 
fummoned to Parliament by the title of Lord Ferrers of Cbem^ 
hy ^^ grandfon and heir to Dcrotky fiftcr and coheir to 
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Robert D^Evereux Earl cf EJfex the Parliattient-GenwJ, 
in the loth of Queen Arme created Vifcount Tmrnumth an} 
Earl Ferrers^ to him and the heirs-male of his bod^ 



Robert, the firft Earl. 
A 



Rthert, died 
before his fa- 
ther. 




the fecond £arl| 

died without 

iflfue male. 



Hf.nryy the 

third Early 

died without 

iffue. 



Lenoratct died 
before bis bro- 
ther Henry. 

I 



Three fons. who 
died without if- 
fue in the life of 
fbeir {randfather. 



E/issabetb 
married to 
Lord North- 



Lawrcncfy 
the late Earl, at- 
tainted and exe- 
cuted, died with- 
out ififue. 



Lady Ftrrtrs oi 
Chart ley fV/'\fc of 
Mr. TmanJherM 



the prefent 
EarL 



Other 

feiis. 



(Sec Kel. 59. 
1^6 137. 
Comb. 245. 
Cowp.5ii.) 



The Cafe of Alexander Broadfoot^ 
ADVERTISEMENT. 

THIS caffj though already in print j hath been ihntght t^ 
deferoe a place in this colle^ion. It is therefore here inferted. 

If it be ajked^ where are the adjudged cafes oh which the au* 
thor groundeth his opinion ? he freely confejfethj that he hath net 
met with oncj in which the legality of prejfing for the fea-fervlce 
bath diredlly come in judgment, 1Vl:at this is to be imputed is 
every reader will judge, A few modern cafes there are^ from 
which the legality of the praHice may be inferred. But the au* 
thor choj'e to ground himfelf on much better authorities than in^ 
ferences from modern reports, 

AT the gaol-delivery holden for the city and county of Ac 
city of Brijlolj Jugu/l 30, 1 743, Alexander Broadfiot 
idiAed for the murder of Cornelius Calai 
longing to his Majefty's fliip the Mortar Sleep. 



Kot murder, 
but iran- 

killlifaiiorbe- was indifted for the murder of Cornelius Calahan a lailor be-f 

longing to a 
prc'fs-gang, 

whichh^ad not a qp|^^ ^^f^ ^^^ ^^^ . Captain Hanway^ Commander of die 

Mortar Sloops bad a warrant from the Lords of the Admiralty, 
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grMhded on an order of his Majefty in council, impaweruig 
htiti to imprefe, or caufe to be imprefled, feunen for his Ma-« 
lefty's fervice. The warrant exprefly diredeth, •* That tte 
^ captain fhail not intruft any perfon with the execution of it> 
^ but a commiffion-officer; and (hall infcrt the name and office 
•* of the perfon intruded on the back of the warrant.*' 

The Lieutenant of the Mortar Sloop (the only commiffion- 
officer on board befides the captain) was deputed by him to 
imprefs according to die tenor of the warrant. 

On the 25tli of April laft Captain Hanway^ being at anchor 
in Kingroad within the port and county of Br'iftol^ ordered 
(the fhip's boat down the channel in order to prefs as they 
fiiould fee opportunity. But tht lietttmant Jiaid in Kin^oad^ 
mt h^rd with the captain^ 

Towards evening, the boat came up with a merchant-man, 
the Bremen Fadlor^ homeward-bound, in that part of the chan- 
nel which is within the county of tKe city of Brijhl^ but fome 
Uaguii from Kingroad ; and fome of the crew went on board, 
in order to prefs j who being informed that one or two of the 
Bremen^ s men were concealed in the hold, Calahany with threfe 
others of die boat's crew, went thitlier in fearch of them. 
Whereupon Broadfoot^ one of the Bremen's men, (who had 
before provided himfelf with a blunderbufs and piftols for his 
defence againft the prefs-gang,) called out and afked them 
what they came for ; he was anfwered by fome of the prefs- 
gang, *' We come for you and your comrades." Whereupon 
he cried out, " Keep bac^k, I have a blunderbufs loaded with 
** fwan-fhot." Upon this the others flopped, but did not retire. 
He then cried out, " Where is your lieutenant ?" And being 
anfwered, " He is not far off," he immediately fired among 
^nif By this flior Calahan was killed on the fpot, and one 
or two more of the prefs-gang wounded. 

The cafe being thus, the recorder was of opinion, that the Mr.SerjeaDt 
boat's crew having been fent out with a general order to imprefs ^™*®''* 
its they feould fee opportunity^ and having, in purfuance of that 
order> boarded die veffcl wnthout a proper officer, expre(sly 
igainft die terms of the captain's warrant, every thing they 
did WIS to be looked upon as an attempt upon the liberty of 
ilK^rfons concerned, without any legal warrant: and he ac- 
cordingly 
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cordingly dtredcd the jury to find Broadfd§t guQtj of 
daughter. But this being a cafe of great expcdation, and «• 
common pains having been taken to poflels people widi a 
opinion that prefling for the fea-fervice is a violation ciwutgu 
cbartay and a very high invafion of the liberty of the fubjed, the 
recorder thought proper to deliver his opinion touchii^ die 
legality of prcfCng for the fea-fervice ; provided the poibos 
imprefled are proper objc£ls of the law, and thofe employed in 
that fcrvice come armed with a proper warrant for that pur« 
pofe. 

Captain Hanway^s warrant with the indorfement, 

fiy the commiffioners for executing the office of Lord Hi^ 
Admiral of Gnat Britain and Inland^ kc^ and of all hi| 
Majelly's plantations, &c. 

INpurfuanct of bis Majeftfi ordir in council dated the 19/i 
day ^January 1742, we do hereby impower and direff jou to 
imprffs or nutfe to he imprejfed fo many feanun and ftafaring 
men and pnjons whofe occupations and callings are to work in 
Vfjfels and hats upon rivers^ as fi)aU he necejfarj not onfy to 
complete the numhtr of men allnved to bis Majefty^s fiip under 
ycur :sr:vr,iit:J^ lut a!fo to inann fuch others of his Afajeftfs fiips 
as muy h /»•• wart :fmni\ givin^^ unto each man fo imprejfei 
one jhi^*in: fir /••Y/i-;;;-v.vv. Jirl in the execution hereof you 
wy t^ t.:\*' .'«;:•/• tf\:t ntithtr y:ur;'.\fnor any officer authorized 
h vw ..*• .irn:j»:J c*' /'.v./iv any mrney^ gratuity^ reuardj or 
»:hr ,v ;./.•• ..7/ •; a r.-'r/.-.'tvr, for the fparingj exchanging^ or 
9itf'J\i\Ci \: i:vv ^," '••; .*• p/'i'ts imprefedy or to be impreffed', ts 
\:s :i;.7 .:•■;(;.•* it •:; v :,r fi'ni You are not to intruft any 
p.ilVnwith thr c\vVutiv^:\ of this warrant but a commiffion- 
orturr, M\\ to I:\io; t !ii> lumc and office in the deputation 
on tl\o o;hvT lulo hcrcoU *r'J fft yxir band and feal tbento. 
T^/» ««'•*•*?•»/ sr ciKSiHhf tx nrce r:,V the ^iji day ^Dtcemhcr 
1*4,^. .^:d ;n the s*/" execution sf tee fame and totry part 
there^*\ rf,V riAM'Sy J-v-^JT^ /ifAvf tf the peaccy heuUJ^ com* 
Jt^huss KyfM^e\chf^ ^nd aJ e:ter bis ^t^eflfs ^cets 
amd (A^^e:^: e•^/^« it rz -y 4V».'rT«, are iertir repdrei t$ k 
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bis Majejifs fervid^ and wlU anfwer the contrary at 
erils. Givtn under our bands and feal of the offia of 
by the Ziji day ^/"January 1742. 

Jo. Cockbumc. 
nimand of their Geo. Lee. 

rdlhips. J- Trevor. 

Thomas Corbett. 

I bereby depute A. B. a lieutenant belonging to bis Ma^ 
ibip tbi Mortar Sloop under my command^ to imprefs fea^ 
'ea-faring men^ and perfons wbofe occupations and callings 
work in vejfels and boats upon rivers according to tbe 
of tbis warrant. In teftimony wbereof I bave hereunto 
band and feal tbis ■ day of 

The Recorder's Argument. 

b queftion touching the legality of preffing mariners 
c publick fervice is a point of very great and national 
tance. On one hand, a very ufeful body of men feem 
put under hardihips inconfiftent with the temper and 
5 of a free government. On the other, the neccflity of 
ifc fecmeth to hititle the publick to the fervice of this 
of men, whenever the fafety of tlu whole calleth for it. 

fere I fpeak dire<Sly to the point, it will be neceflary to 
f out of the cafe every thing which doth not enter into 
icrits of the prefent queftion. 

e are not at prefent concerned to inquire. Whether per- 
nay be legally preffed into the land-fervice, nor whether 
Kn may be legally prcfl'ed into the fea-fervice. The pre- 
queftion, I (ay, is not. Whether people may be taken 
dieir lawful occupations at home, and fent againft their 
into a remote and dangerous fervice ; into a fervice they 
ittcrly unacquainted with, and poffibly unfit for. No, the 
queftion at prefent is. Whether mariners, perfons who 
freely chofen a fea-faring life, perfons whofe education 
employment have fitted them for the fervice, and inured 
i to it,— ^Whether fuch perfons may not be legally pre(re4 

into 



fj(l THEIEPORT. 

iaCD the iiemce of tbe Cidwth vbensnr dx p«hfi& fi^ie* 
qvicdi it, 11^ ^':d dnrimntti nffmikua zmfiMm 

For mv pm I thirJ: thsr mzr. I thzak die Cnnm Inth a 
right to cociunand the fer^ice cc thde people, wbcoevcr dit 
publick (afety calleth f:r it. Th? fen^ tigbt that it hath to 
require the perfona] iLnice* of everr ir.m 3Ue to bev anns in 
cafe of a fudden invaiion or forn-Akiable iafiineSioa. Tbe 
right in both cafes is founded on cHie and the .fime priDdpie} 
the necefHty of the cafe in order to the pccferratiaQ cf the 

It would be time very ill /pent to go about to prove, dat 
this nation can never be long in a ihuc of fifi^tj, our coaft 
defended and cur trade proteded, without a naval force equal 
to 2lK the emergencies \i*hich may happen. And how can we 
be fecure of fuch a force ? The keeping up tbe £une naval 
force in time of peace, which will be abfolutely neceflary for 
our fecurity in time of war, would be an abiurd, a ftuidels, 
kiid a ruinous cxpcncc, 

The only courfe Lhcn left is for the Crown to employ upon 
emergent occafions the mariners bred up tn the merchants' 
fcjvice. 

Cy this means the trade of the nation becorocth a nurfery 
for her navy; and the merchan:, while he is increafing tk 
wealth of the kingdom, Is at the iamc time training up die mari* 
ner for itS defence. 

And as for the mariner himfeh", he when taken into d)e 
ferv ice of the Crown onJv chans^eth mailers for a time : his 
ferv ice and employment continue the very (ame, with this ad- 
vantage, that the dangers of the fea and enemy are not fo great 
in the fervice of the Crown, as in that of the merchant. 

I am very fenHblc of the hardfliip the (ailor fufferedi from 
an imprefs in fomc particular cafes, cfpecially if prefled home- 
ward-bound after a long voyage. But the merchants wIm) 
hear me know, that an imprefe on outward-bound vefleb 
woidd be attended with much greater incoaveniciKies to the 
trade of the kingdom ^ and yet that too is fometimes ne- 
ceflary. But where two evils prefent^ a wife adsiiiii- 
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* This pei-fonal fervice in cafes of extreme neceffity it a pnnciiial Unodief 
the allesbnce evety fubjedl of England oweth to the Crown* See ii if. VIL 
€.1.1 lu III. c. 5* and i6 & 17 Car, I. c, 28* 
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flntioii, if diere be room for an option, will choofe the 
leaft. 

War itfelf is a great evil, but it is chofen to avoid a greater. 
The praftice of prefling is one of die mifchicfe war bringeth 
with it. But it is a maxim in law, and good policy too, that 
all private mifchiefs muft be borne with patience for prevent- 
ing a national calamity. And as no greater calamity can be- 
fel us than to be weak and defencelefs at fea in a time of war, 
fo I do not know that the wifdom of the nation hath hitherto 
found out any method of manning our navy, lefs inconve* 
nient than preffing, and, at die fame dme, equally fure and 
cfeaual. 

The expedient of a voluntary regifter, which was attempted 
in King fUlliam^s dme, had no effect. 

And feme b^ ichemes I have feen appear to me more in- 
convenient to the mariner and more inconfiftent with the prin* 
ciples of liberty, than the practice of prefling : and, what is 
ftill worfe, they are in my opinion totally impradicable. 

Thus much I thought proper to fay upon the foot of reafon 
find publick utility, before I come to fpeak diredly to the point 
of law. Which I fliall r.ow do. 

According to my prefent zpprehenfion, (and I have taken 
fome pains to inform myfelf,) the right of imprelTmg mariners 
for the publick fervice is a prerogative inherent in the Crown, 
groundid upon common-lcnu^ and recognized by many atls of Par» 
iamenU 

A general immemorial ufage not inconfiftent with any 
ftatute, efpecially if it be the refult of evident neccffity and 
withal tendeth to the publick fafety, is, I apprehend, part of 
the common-law of England. If not, I am at a lofs to know 
v/hat is meant by common-law, in contradiftinftion to ftatute- 
law. And therefore it is a great miftake in this cafe, as indeed 
it would be in any other, to conclude that there is no law, be- 
caufe perhaps there may be no ftatute that exprefly and in tenn$ 
impowereth the Crown to prefs. For the rights of the Crown^ 
and the liberdes of the fubje£l too, ftand principally upon the 
foot of comnKm-iaw ; though both have been in many cafes 
fOfifinned, explained, or afcertained by pardcular ftatutes. 

.As 
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At to die point of u(age in the matter of preflbig, I litrd 
met with a multitude of commiffions and mandatory writs to 
diat purpofe conceived in various fonBS ; and firom time ta 
time directed to different officers, as the nature of die iervice 
jrquired. 

It would be tedious for me to cite one half of them ; but I 
will endeavour to range them under fome general heads, and 
then cite a few. 

Some are for preffing fhips. 

Others for preffing mariners- 

And others for preffing fhips and mariners. 

In fome, the parties to whom they are dire£led are required 
to make a general imprefs upon certain great and emergent 
occafions. 

In others they are confined to a certain number of fhips and 
mariners for fpecial fervices. 

An^ in others, they are flill fiurther confined to certain 
places on the coafl. 

Some commiffions, particularly thofc conferring the ad- 
miralty-jurifdidion and the rights of admiralty, warrant an 
imprefs as often as there fhall be occafion. 

Others impower commanders of fleets or iqoadrons, in- 
tended for certain expeditions, to prefs for diat particular 
fcrvice. 

And others impower nufters of particular fliips to prefe fof" 
manning dieir refpcdlive vefTels, 

This general view will be fufficient tolet us into the nature 
of thefe precedents* And though the affair of preffing fhips 
is not now before me, yet I could not well avoid mentioning 
it ; becaufe many of the precedents I have met with and mufl 
cite go as well to that, as to the bufmcfs of preffing mariners , 
and taken together, they ferve to fhew the power the Crown 
hadi conftantly exercifed over the whole naval force of the 
kingdom, as well fhipping as mariners, whenever the publick 
Iervice required it. 

This however mufl be obfcrved, that no man fenred die 
Crown in eidier cafe at his own expcnce. Mailers and 
mariners received fiall wages, and owners were confhnt- 
if ptid a full freight. But whether die pay in either cafe 

c< 
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(dmmenced from the time of prei&ng, or froth Ae time of ^£biii 
'entry into the ferviccj is not fo clean » 

There is in Uttdn's * records a ncJte of a peiition of the 
Commons, and of the King^s anfwer upon this fubjed, in the 
47 £• ni, which indineth nie to think^ that the latter was 
the cafe. The petition^ as abridged by Cotton^ is thus ; *' That Cott. lig. 
" matters of fhips may be paid the wages of them and their ]^°* p^'^, 
'*' mariners from the day of their being appointed to fenre the 47E,ULNa»* 
*' King." The anfwer is, « That taking of fliips (hall not be *^* 
^^ but for neceffity, and payment (hall be reafonable- as here-^ 

In the fiime Parliament an attempt was made to obtain for 
bwners of fliips an allowance for wear and tear in the King's 
fervicc. 

The petition is thiis abridged^ ^* The mailers of fliips re- Eod. Rot. 
^ quire an allowance for the tackling of their fliips worn by ng ^o^* 

^ the King's fervicc." 

« 

Tlie anTwer Is, <^ Sdich allowance hadi fitt been herrto/hre 

In die 1 ii. n. sm attempt of the like kind was made and Cod. tju 

with the like fuccefs. The petition is, " That owners of p V°'r ^ 

^ fliips taken up for die King's fervice, for tlieir lofles in the Pars fccunOa*. 

^the iame^ maybe confidered; and that mariners may have ^^5^ 
« the like wages^ as archers have;" The anfwer is, <* Itjhall 
** be as it bath ieen ufed^ 

Thefe petitions^ though filled in the redord the petitiorts of 
the Commons^ as having probably begun in that Houfe, were 
really the ziBts of both Houfes ; otherwife they could not have 
been offered to the King in a parliament?iry way : for the an- 
tient method of paffing bills was, that tlie matter of the bill 
was tendered to the Crown for the royal afTent by both Houfos 
in form of petitions; and according to the anfwers from the 
tiirone, diey paiTed into laws or were reje<Sledi 

I cannot but obfcrve, that when we fee every branch 
of the legiflature fpeaking of the fubje^ of prefEng in the 
manner they do in diefe petitions and anfwers, it is not 
eafy to conceive^ diat the legality of the pradice was then 
qoeftionedi It is plain at leaft, that it was in diofe early 



* Tbe ciutioos from Q^^n Iuitc bcea fouadto a(ree with the rtcord, 
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trees uatti 'm Par^asaeot s aa zasiezir aod wcQ-kmwn 
tt£kge. 

I come novir to die cnmmtlRoiw aad iminiitnr y writs I 
^nke of. I wis cite a few from Rjmgrs FteJtrm^ out of a 
great mnnber of the like kiod vi^ch ibzt be met with in dat 
▼aluaUe coDoSiooof public rccortds. 



%% t, in. fFilSam Barret J conunander of the fbip yuHMMy bad a com* 

^AdS^itt£m ou£on to make choice of and take op in the counties of 



k. C i f i ndan u Kentj EJftx^ Surrj. and Sujixy as wrli widbEn liberties as 

out, 36 mariners, and to put them en board bis ihip, in older 
to proceed with the Prince of JVaUs 00 an exp e di t i on to 

Gojcony *. 

(5R7in-fi6.) The b'kc comrriSofis were given at the fiune time to tha 

commanders cf (5-ven other flilps for marjiing their nripc»2ivc. 
veiurls for die feme fer\'ice. 
f IL ir. There is a commI5:on to ^cAw OrezvtH^ one of the King's 

17 Rym. x«M fencants at arms, to arreft and take up 6o able mariners in the 
^ ^.apieoauD. Thames and Ahcmaj 2sA parts 2dTaccr.t, as well vi'itfain liber- 
ties 2& wirnour, and to cauie them 10 be at Saniwlcb within 
15 days for the King's fervice. 

1 5 IL IL John Eangham^ 2 l'erj.:ant at ;irms, is impowcrcd to arreft and 

17 Rym. 71S.) ^^ ^p \^ ^^^ counties ot S:me-;it^ Ghvceffer^ Brifisl^ Dcvsn2iA 

Cornual-y and in Sjuth WaUs^^ as well v/ithin liberties as with- 
out, fo many fhifs, barges, and other vefl'cls, and alfo mari- 
ners fufnci'-iit ror niar.ning them, as fhould be found fufficicnt 
rSfealforRym. ^^^ ^^ cxpediticn to Ireland undjr the Kir^g's uncle the Duke- 
105, J9i,4c3, of Giouc^jler: and all (heriiis, mayors, boilifts, maflers of 
507,' 789, 839!) ^ips and mariners arc required to be aiSfling to him in that 

fervicc. 

(7 Ryra. 718.) In the fame year the like commiflions ifiued to two other 

ferjeants at arms for the fcune fervice, in WaUs^ Ireland^ Lan^ 
cajhire^ and Ckejhire f . 

.^ y John Kingjhn^ commander of the fliip Kaiherine^ is com- 

(9 Ryra. 138.) miliioned by himfelf or deputies to arreft and take up, as well 

within liberties as without, as many mariners as fhould be 
ncceffary for manning his fhip, and to put them on board for 
f^cfalfooRym. ^^^ King's fervice : and all flieriffs, mayors &c. are required 
91, 1C4, 144, ' to be aflifting to him in that fervice. 



ilO.; 



• Sec Mada>^% Hift. of the Exchequer 262. in Notis^ y, a writ to Chfi (hgriff 
of K(nt for the Jikc fervice ; Klip facia: 50 nautas &'r. 9 £, II. 

'\ (See tlie editor's note at the end of this arsuroeoc). 

Commif- 
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Commiffions went at the feme time to fix commanders of (9 VLynu 239.) 
other velFels, for manning their refpe£Hve veflels in the feme 
ijianner, and for the feme fervice. 

A mandatory writ ifiucd dircded to Thomas College Seijeant *» H. VJ. 
At Arms, and to Ralph IngoUeJiy-j and to the cuftomers of ^e ^" **"*• **') 
port of Sandwich^ and of every port from thence to SouthampT 
ton^ requiring them to arreft and take up for the King's fervice (See alfoioR/nu 
all and Angular (hips, barges, and other veffels capable of **^' ^^'' 
transporting men or horfes, of what burden foeverj and alfo 
all mafters and mariners who could be found in any of the 
ports mentioned before, and to put the feid mafters and 
mariners on board the feid veflbls for an expedition to die 
Dutchy of Aquitain\ any royal letters of licence theretofore 
granted to any perfon gr perfons^ or any other matter notwithr 
finding : ^nd all (herifFs, mayors, and other offcers arc re- 
quired to be affifting to them in that fervice. 

At the fame time the like writs iffued to the cuftomers and (" Rym.*«») 
other officers of almoft all the port-towns in the kingdom. 

There is a commiffion to the mafter and purfer of the Mary 14 E. IV. 

Grace impowering them to arreft and take up, as vHl within (***^y™«843») 

liberties as without, wherefoever they could be found, as many (See alfo n 

mariners as (hould be fufficient for manning their vefTel, an4 ^™* ^^*' 
to put them on board at th^ King's wages and for his fbrvicc. 

At the feme time the like commiiHons iffued to four other (^' Ryin.84s.) 
mafters for manning their refpe£live ftiips in the feme manner^ 

• 

The like commiffions to mafters of fix veffels. ^ 15 E. IV. 

The like to eleven mafters in the fame form^ . %p E. ly .' 

( I z Rym* 1 39f 
I will now mention a few precedents of another fort; which,' 140*) 

becaufe they relate iji:i great meafurc Co one and fam^ fervice, 

I will place together, to avoid as much as poffible a needleft 

repetition in matters of form. 

Thefe are either fpecial commiffions for commanding fleets 
or fquadrons intended for certain expeditions mentioned in the 
Qommiffions ; or the general commiffions conferring the whole 
admiralty-jurifdi^ion with the rights of admiralty, whether t<> 
one perfon under the ftilc of High Admiral or to two un- 
4sr the charader of Admirals of the north and weft. Which 

L % letter 
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Utter was the ufual manner of conferring the admiralty-junl^ 
didion before the office of lord High Admiral of England 
came much in ufe. 

f-R.V. As to the fpecial commiffions. Sir WiUiam Bardolpb was 

(fARym.6t.) appointed admiral of a fleet then intended to be fitted outj 
Bligtn<Ii u Ca- his commiilion impowereth him aniong other things to make 
v^ choice of and take up for the King's iervice a (ufficient num- 

ber of mariners and others, and to put them on board the fleet) 
and to punilh and chaftife fuch mariners who ihould be dii^ 
obedient or refraiStory in that nfptci. 

t !!• YII. The Lord IFiikugbhy de Broke was appointed commander 

(u Aym.4550 in chief of the fleet and army then intended for an expedition 

to Frante \ he hath the fame powers with regard to the man- 
ning the fleet as Sir JfHUam B^nrddpb had. 

I \ts Vlt Sir fti^frt Pijmtz is appointed to command die fleet in the 

(u RyiM»4l40 4bfcncc of the Lord tHUKi^Hj^ and hath the lame powers with 

rtgarl to maiming the fleet. 

It ItHtk ^f Mnrtin Frphh^y^ had a commifiion» wi^idif after re- 

(1% )K9«ft% i»4 citing tiMt the command ct a tnall iquadron intended againft 

tlir Sf»mMrs$ in die ffi^ Imifs had been giren to him, goedi 
«l d\u$^ * We thv-rcSftre let you to wit that we have autbo- 
^ ntfJ afti a^^'UVi^V and br theib preienss do give &11 
^ power aavJ a^thoi .rv urrc^ :bc ii'»i Sir Martin Fr%hn^^ser<^ and 
•^ h> Kis iwftiv4ecit irr*.ri .c v-icrv.n.c^ \»'hero".>eicr he fiuB harf 
** l^ffsii^ t*^ j^w*' Ao*^. K'- tfikc ^•f ?V.' v.ii- tenSce, to ihc funuture 

^ j^ ^ww uk X ^ v^W; rvx^ir4i^ &r: .ficer^ :** sx. then roqiureth 
#19 "ta^Nl^ airs" <»d»« ^fcccr* tc^ Sr a&fcng t."» him ia t3ie ppe- 

\ >nvN».Vr tv< y«e itTvtr •fc'xv ti* fcr^ "due aE raHHcucafcs cf 
Kir tK Ar Hotf^ ^tet)w4Lnt r.irn: ss ar nuc muin. 
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1 come now to the general commiffiom conferring the whole 
admiralty-jurifdiction and the ri^^hts of admiralty. 

And thofe I have met with, though I apprehend they all 
agree in fubftance with regard to the prefent queftion, yet dif^ 
fer a little in point of form. 

In the loth E. III. and in the Z2th of the fame reign, di6 io£.iir* 
admirals (for at that time there were, two, one for- the north, ^^£^^'1!*^'^ 
the other for the weft) are impowered to make choice of, as (5 Rym. 3—6, 
well within liberties as without, able-bodied men fit for Ac. j^Letdi. 
fervice, and to put them oil board the fleet. The word £//- 
gendjj made ufe of in thefe convnifHons, is the word ufed to 
the fame purpofe about that time in all the commiifions for 
preffing for the land-fervice, which was then likewife praAifed^ 
You have the word in relation to the land-fervice in the ftatute 
of the 18 £. III. Stat. 2. c. 7. << Men of arms, hoblers and 
" archers, chofen to go in the King's fervice out of England^ 
" (hall be at the King's wages from the day that they depart 
" out of die counties where they were chofen till their return." 

In the 50th E. III. the admirals' commiffions, with regard <o E. HI. 
to this matter,- run thus, Necnon naves to' naviculas guerrinas^ xa8.l"' '*^* 
quGt necejfaria^ cujufcumque portagii fuerinty quotiens mcijji 
fuerity congregandi ; fef marinartos (ff alios pro navibus iff navi-^ 
culis illis ntcejfarios eligendi^ caplcnrJij to* /;; eifJem pomndi ; C^ 
hujtdfmodi marinartos qui rebelles vtl cofitrarientes fuertnt in hac . , 

parte, debit} compefcendi iff cojiigandi \ & omnia alia, quae ad 
oiEcium admiralli pertinent in hac part£, faciendi ic exer* 
cendi ; prout de jure & fecundum legem maritimam fuerit £i« 
ciendum. 

And all (herifFs, mayors, bailiffs, minifters, owners of (hips^ 
mafters and mariners are required to b;: aiding and affifting 
to them in the premifes. 

The Admirals' commiflions run exa£Uy in the £uiie xR.il 
form. (7 Rym. 171.) 

So dotb Thomas of Lancafter*% commifllon of High Ad- 6 H. IV. 
miral. (» ^y«- 388.) 

So doth the Jlatl of Waruaici^^ commiiEbn of High ^^ h. vi. 
Admiral. (n Rym. 679.) 

And fo doth ^ Duke of Richmond's. • »7 H, viii. 

( 14 Rym. 41.) 

The l^rd Seymour'^ commiffion of High Admiral expreflfeth i E. vi. 
^ matter a little differently : the words are, Ac ad nautas far ( J^^ ^y«* "7» 

l* 3 marinarUs 
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mariftarics ac aSoSj pro dntnihus l^ fingulis navihts ft navUuEs 
eonducendwn l!f gubemandum neceffarios^ eligendumy capiendum 
& apprehendendum^ atqtu eojdem in di^is navibus iff navicuUs 
p^Tundum Csf ntimndum. 

iSltxM* 157 I'^ ^^ &n^^ year the Lord Be^fmur had another commiffiod 

*^^30 in fuller terms, with aU the jurifdiclions and rights of admi- 

ndty particidarly enumerated and fet forth at large : the wonb 
with regard to the prefent matter are, Et infuper tarn naves 
& naviculas guerrinas quam quafcumqui alias naves V navicidas 
feu vaja qu^cumque^ pro quihujcumque viagiis et negotiis noftris 
vel expeditione eorumdem ^ necnon navigeros five pilatasy ac navium 
magijiros^ nautas^ nauclerosj vibreilatores five bombardiatores et 
marinarios ac alias perfonas quafcumque^pro navibus et naviculis 
feu vafibus hujufmodi aptos C^ idoneos^ de tempore in temptu qsm* 
tiens necejfe fuerity ubique locorum infra regna &* dominia mfira 
preediila^ tarn infra likertates quam extra^ congreganduMy deli-^ 
genduntj retinendumj capiendumy arejiandum^ deputandum l^ ajfig" 
nandum abfque interruptione feu impedimenta per quemcumque alium 
in contrariumj fiendo \ cum plena jurifdiHione li prsteftate ad 
exequendum omnia alia ^ fingula quee in ea parte per magnum 
admirallum mfirum tf prafe5fum getieralcm claffts (sf marium, 
jure fieri debent, poflint, vel folent. 

R. VI, The Earl of Warwick had a coinmiflion of High Admiral 

i5Ryin.x94.) in the fame form. 

6 lac I. And fo had the Duke of Buckingham ♦* 

i7Rym« 124) 

And now, when I confidcr thefe precedents, not fetched from 
dark, remote, and unfettled times, but running uniformly through 
a courfe of many ages, all, as I conceive^ fpeaking to the bmt 
purpofe, though in different forms of expreflion; fome ftrf 
making choice of^ others, and thofe the much greater number 
and of the lateft date, for making choice of and taking up, 

— - - - _ — _ . , 

• The Earl of Northutnbei hruTs commiflion, in the time of King Cbatki the 
firit, it filent with regard to tbef6 powers ; and I ana inclineU to think the/ 
were not inferted in any commifllion in the latter r^rt of that reign. But that 
matter is fufficiently accounted for towards the end of this argument. 

The High Admtrals fince the reitoratioh have had all the powers for pref* 
fing conferred upon themy in as full a manner as in any of the commitnoos I 
bave cited ; and nearly in the fame terms as in Lord Seymour*^ fecond com- 
roifiion. And during fuch commi/fions, whenever an imprefs hath been or- 
dercil, it hath been by warrants from the High Admiral. But wlien tliat 
o6ke kath been pot in commiffion the fame fervice hath been conflaatJy car- 
ried on by warrants from the admiralty-board, grounded on orders made from 
lunt to lime b| Cbe King ia couocil, » the exigency el affoirs hath required. 
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or for arreiling, preding and taking up mariners, and putting 
them on board for the publick fervice : — ^when I confidcr thefe 
precedents with the pra6lice down to the prcfent time, I can- 
not conceive other wife of the point in queftion, than that the 
Crown hath been always in poflellion of the prerogative of 
preifing mariners for the publick fervice. AVhich preroga- 
tive hath been carried into execution, as well by virtue of 
fpecial commiilions, ifliied as the exigency of affairs required^ 
as by the perfons who from time to time have been intrufted 
with the whole admiralty-jurifdiclion. 

And mdecd the words, touching the manning the fleet, im- 
powcring the admirals to do and execute all other matters and 
things touching that fervice which belong to the office of admiral^ 
fcem to imply either that tliofe powers were deemed to be 
inherent in the office, or that they hiid been conftantly by cx- 
prefs words in the coramiflions annexed to it. 

To this purpofe I will mention a very remarkable tranfadlioa 
in the Parliament of the 7th and 8th i/. IV. 

Complaint was made in Parliament, that the fea-fervicc had 
been greatly neglefted, and that depredations were daily com- 
mitted. To remedy this evil a very extraordinary expedient 
was offered, to which the neceffity of the King's affairs obliged 
Mwcifor the prefcnt to fubmit. It was, that the naval force of 
the kingdom ihould, for a time, be put under the dircdHon of 
the merchants themfclves. • 

Accordingly an a£l paffed, that the merchants (hould have 
the keeping of the feas from the firft day of May 1406 to 
Michaelmas 14.07 : and to defray the expence of this fervice 
they were to be intitled by writs of privy-feal to certain duties 
mentioned in the record, as I find it abridged by Cotton. Cott.452,4s 

Among other provifions touching this matter, it was ena£l* iv. No. 19. 

ed, that the merchants (hould name two perfons, one for the N<>» *^* 
north and the other for the fouth, who by commi/IioA ihould 

have the like powers as ether Jdmirals have had. No. i6, 

L4 In 
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In purfuance of diis aA^ Nicholas Blackburn was named ^h)F 
the merchants for the north, and Richard Cliderow for tbc^ 
fouth. 

One might reafonably hope^ that no pawers deemed illegal 
or oppreiiive,,no powers hurtful to trade or grievous to the 
mariners, (hould be inferted in the commiffions of admirals 
nominated by the merchants : hut it happeneth that Blackhum*% 
<;ommiflion is extant, and runneth in the very words of thoie 
I have cited from the soth of E. Ill, to the \ 7th of H. YIII. 
Lym.439. You have it in Ry?ner. It reciteth the z£k of Parliament^ 

9nd that Blackburn had been nominated by the merchants for 
the north, and then goeth on in the ufu^ fo^pm impowering 
Jiim to make choice of, take up and put on hoard fuch mari- 
|ie|^ and others as fhall be found neceflary for the fervice, and 
to punifh and chaftife fuch as (hall b.e difobedient 2ixA refra&or^ 
m that behalf. 

The commifSon was to continue as long as the merchants 
fliould have the keeping of the feas ; which indeed was no( 
long ; for before that Parliament rofe, this novelty came to an 
{n4 the merchants were eafed of a fervice they were found to 
l^m. 4$e. be very unequal to, their admirals' coiiuniffions dropped, an4 
utt.462.) ^he whole diraSion of the marine returAe4 tQ it^s prope<^ 
channel. 

I tliinlc it may fafely be inferred from this record, that in 
tbcjudgincnt of thofe times, and in a concern of the merchant9 
themfclvt's, the practice of manifing the navy by the methods 
mentioned in thefe commillions was cfteemed to be neceflary 
for the fervice and a branch of admiral jurifdiSion ♦• 

I come now to the ftatiites which fpeak of this matter* 

And I do admit, that I know of no ftatute now in force, 
which dire£lly and in exprefe terms impowereth the Crown to 
profs mariners into the fervice: and admitting that tl^e pre- 
rogative is grounded on immemorial ufagc, I know of no 
neceflity for any fuch ftatute 5 for let it be remembered, 

that a prerogative grounded upon general immemorial uiage 

» « ' ' ' . ' ' ' ' ' ' ' " * 

♦ The Parliament Roll plnccth this Pailiament in the 8th of H, IV., 
whereas Ryvrr, DufrdaU^ and the pnnteJ ftatutcs place it in the 7th. It was, 
to fpeak i-.i modern lar.j(uage. a Parliament of tiic 7lh and Sth of that reign ; 
it ^gu; in the 7th and endcfl in the 'i\.\\* 
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not inconfiftent widi any ftatute, nor repugnant to die publick 
iitHity, is as much part of the law of Englaniy as ftatute-law. 
Vou will be pleafed to carry this obfervation too along with 
|rou,.that ^e ftatutes, which mention preffing 2^ a ^ra£tice then 
fubfifting and not difaliowed, are at leaft an evidence of the 
ufiige, if they go no farther^ | niean if they do not amount to a 
tacit approbation of it. 

For It is hard to conceive, that the legiflature (hould fre- 
quently mention a prance utterly illegal, and repugnant to the 
principles of the coi^ftitution as fubiiftingi without fome n^ark 
uf diiapprobation* 

The firft ftatute I have met with is that of die 2 R. IL 2 R.n. (t it 
ft. I. c. 4. It is an a£t againft mariners deferring the fer- ^* 4* 
yice ; not to be met with in liie later ediuons of the Statutes 
at Large, which give us only the tide pf this a^l, with a note 
that it is altered by the |8th H. VI. and 5th EHz. 

It is however ftill in force, and as fuch is inferted by Rajtal 
in his abridgment under tide Mariner No. I. My worthy 
friend Mr. Gay hath likewife inferted it in his abridgment unde^ 
tide Seaman No. i. I will give you the words of the a£l ^ 
fiu* as CQncemeth this point, as I find it in an edidon of the 
Statutes at Large * ending wjth the hft year of H. VII, 
«* Item becaufe that divers mariners, after that they be arre/fed 
^ and retained for the King's fervipe upon the fea in defence 
«f of the realm and thereorhave received their wages, do flee 
^ out of the fiiid fervice without lipcnqe 6f the admirals or their 
^ lieutenants-f-It is ordained and eftablilhed, That all thofe 
^ mariners, which from henceforth (hall do in fuch manner,-— 
ff (hall be holden to reftore to our faid Sovereign Lord the 
^ King the double of that they have taken for their wages^ 
^ and neyerthelefs (hall have one year's imprifonment widiouC 
^ being delivered by mainprife, bail) or by other way.'* 

The ad dien goeth on to dire£l how fugitive mariners 
ftiall be apprehended and dealt with ; and concludeth widi tbi$ 
daufe, ^ And like punidiment (hall be made of feijeants of 
(^ arms, mafters of flpps and all others that (ball be. attainted 

* It is likewife in a collodion qf tbe Sfatntet at* Lapge^ caUad RaJUt% 
Sututes, printed 1618, and in an old coUe^Hon of the itiiti]Ce8«allcd«th» Qtmik 
Book of Statutes ; and in every edition antecedent to Pulton's in x6i8» (It is 
pavf Ffinced io feveral of the inodpra edition} of the Statutes.) 

^* before 
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<^ before the admiral or his lieutenant aforcfaiJ, that they have 
** any thing taken of the faid mariners for to iufFcr them to go 
<* at large out of the faid fervice after that they have been 
^ arreftedkr the fame for vice." • 

You will be pleafed to obferve, that the word arrtjl^ twice 
ufcd in this aft, is made ufe of in the precedents I cited cf the 
itt and 15th of this very reign, and in moft of tliofe of later 
Rym. 39T9 date : it is likewife ufed in ten other commiJions in the fa:ne 
5»i®'> 5^» reign touching this very fervice, all likewife direfted for execu- 
tion to ferjcants at arms, which for brevity-fake I have 
omitted. 

So that if it be aflced, who are the perfons fubjefted to the 
penalties of this aft ? it mutt be anfwered, mariners arretted 
and taken into the fervice by virtue of commillions from the 
Crown, in cafe of their dcfertion ; and fcrjeants at arms, matters 
of fbips and others executing fuch comniiliions, who for lucre 
ihall fufFer them to go at large after fuch arrelts. 

Mariners indeed were not fubjeft to the penalties of this 
aft, unlcfs they had received wages. But might not a mariner 
fo arrefted have reafonably faid, I was compelled againft law 
into the fervice, I did my duty while I continued in it, and 
dearly earned the wages I received ; Might not a mariner 
have faid this, and much more, upon a fuppotttion of the ille- 
gality of an imprefs? Certainly he might. But you fee 
mariners, though taken into the fervice by compulfion, are by 
this a£t made liable to pecuniary, and corporal punifhment too, 
in cafe of defertion f- This doth more than imply the legality of 
fuch compulfion. 

It may poflibly be objefted, that the word retained \s ufed in 
the aft, and that a retainer implieth a mutual contraft for fome 
fervice to be done. It may, when it ftandeth alone, have re- 
ceived that fenfe in modern language, but in ftrift propriety 
it meaneth nothing more than the taking a perfon into (bme 
fervice ; and this is in truth the aft only of the perfon retaining 
or taking : and therefore when I fee the word retained con- 

^ See Statuta dt Officio j^Amiralitatit jlngTicef publifhed hy Dr. Simffat in the 
year )7439 at the end of Clvk*s Praxis Su^renue Cuiia: >^i^;V^/;rjri;— Aiticks 
■109 379 39 ; and the learned doer's notes on tbofe anicks touching Ihips and 
fnarinen preileil into the Kmg'^ fervice. 

nefted 



fe 



V tt E R E P O R T. tji 

htStei with one, which hath no other meaning in the EngUJb 
tongue than what carrieth with it .the idea of compulfion, I 
cannot conceive that the kgiflature,fpeakingof pcrfons arrefted 
and ntaifud^ fhould mean no other than perfons taken into die 
fervice with their own confent. 

That there vms a praflice then fubfifting of taking mariiler^ 
into the fervice by compullion cannot be denied : the Parlia-^ 
ment could not be ignorant of it. Is it poffible then to ima«« 
gine, that they could ufe a word which manifeftly fignifieth com- 
pulfion, and yet mean nothing more than a mutual contra^ ? 
Befidcs, it cannot be conceived, that ferjeants at arms, who, as 
\ before obferved, were the perfons about that time ufually 
employed ih the fervice of preffing, could be exprefly and by 
name fubje<5icd to the penalties of the a£t, if no mariners but 
fuch as voluntarily entered into the fervicd were comprehended 
in it. 

The next aft is that of the 2d & 3d PL and Mar. which »,3Wi.IcMj 
layeth a penalty on watermen plying between Gravefend and 
Windjor^ who, to fpeak in the language of the a&, in the time 
of preiling by commiilion for the fervice of the Crown upon 
the fea, do willingly and ohjlinately withdraw, hide and convey 
themfelvcs into fccret places and out-comers \ and after, when 
fuch time of preffing is over-paffed, return to dieir employ- 
ments. 

This provifion, it is true, extendcth only to watermen on 
the Thames^ and may be confidercd as one of the many wholc- 
fome regulations thofe perfons are brought under by this ad : 
and it is mentioned in that light in an aft pafled in the lateQueen's \] Jg^ ^ '^ 
time. But at the fame time it (heweth, that commiffions for 
pre£Sng were then ih ufe : and, in my opinion, it likewife 
fuppofcth the legality and utility of fuch commiifions, and that 
thefc people are the objefts of them ; otherwife why arc dicjr 
fubje£ied even to the flightefl p.uni(bment for abfconding at the 
dme of the execution of thofe commiffions ? 

The afts which come next to be confidered are fome made 
fince the revolution ; a moft aufpicious period ! when the prin* 
ciples of liberty were well imderftood, and moft gloriou/I]^ 
iflerted. 

% TbcTc 
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TbeTe are the 7th & Stb of King JVllUam^ the 2d & jdi 
and the 4th & 5th of the late Queen. 

7 fc'8 W. IIL 'l^ ^^ ^' intitled, Aa a£tfor the increafe and encmtrage* 
«• **• nunt offeamen. 

S^ , * It ena£))eth> among other things, that licences may be giveiii 

by his Majefty, or the Lord High Admiral, or Commtffioners 
of Admiralty, to any landmen willing to enter into the mer« 
chants* fervice ) which (hall be to them a protedion agmt^ 
hiing imprtffedfor thefpaa tftwo years. 

Provided fuch landmen bring two credible perfons to vouch 
for them* But if ^y perfon fhall vouch for any one as a 
landman, who fhall afterwards appear to have been a ieaman, 
he fhall forfeit twenty pounds, 

1 ft 3 A, c 6. The 2d & 3d of the late Queen is intitled, Jn J£i for the 

increafe of feamen^ and better encouragement of navigation and 

fecurtty if the coaUtrade. To thcfe ends it impowereth pa^ 

rifh-officers to bind out poor boys to fca in the merchants' fer- 

Sea.49 5, vice ; and enadeth, that bo)rs fo bound out fhall not be com* 

pcUed or imprefjed or permitted to enter into die fervice of 
the Crown at fea till they attain their age of eighteen, and that 
certificates of fuch binding fhall be tranfinitted by die collec- 
tors of the rcfpcftive ports to the Admiralty ; and that there« 
upon fuch prctedtions fhall be made for fuch apprentices with-r 
out fee or reward, 

5«A. 15. And, for encouraging other perfons to bind themfelves apt 

prentices in the merchants' fervice, it farther enadeth, that 
perfons fo binding themfelves fhall not be cofnpelled or imprejed 
into the fervice of the Crown yir three years from the time of 
fuch binding, and that, upon certificates of fuch -binding firom 
the colleSors of the refpedive ports, the Admiralty fhall grant 
proteftions without fee or reward. 

SftStio. And, for encouraging the coal-trade, it farther enadethi 

that during the war there fhall be allowed to every veffcl 
employed in that trade, befides the maflcr, mate, and car- 
penter, oiie able feaman for every one hundred tun of the ytlSA^ 
not exceeding three hundred txih^ free from impr effing. 

^nn.c 10. The 4th & 5th of the late Queen reciteth that claufe in 
1. 17, the ift of the 2d & 3d, which exempted voluntary apprentices 

for three years, and faith, ^ Whereas fuch exemption for 

% fftfarcQ 
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^. three years^ which was intended for the enQouragem/enlt ofi 
^ landmen to bind them&lves, hath been manife/lly abufidfor 
" tbe exempting and proteiiing offeamen from thefervice^ U tb0 
** great hindrance and prejudice of her Aiajejiy* s fea-Jervics ; be 
^ it therefore enaded and declared, that no perfon or perfonft 
^ of tbe age of eighteen years fhall have any exemption or 
<' protection from her Majefty's fea-fervice, vAio fhall havei 
** been in any fea-fervice before the time Aey bound them- 
** fehres, any law or ftatute to the contrary notwithftanding." f 

Let us now take a fhort view of thefe a£b« 

Perfons under certain fpecial qualifications are exempCai 
firom being imprefled* 

To that end, in one cafe, licences are to be granted by his 
Majefty or from the Admiralty, but under proper cautions to 
prevent abtifes. 

In other caies, certificates are to be returned from the diief 
officers of the portSi and protections thereupon granted witiw 
out fee or reward. 

And in every cafe thefe exemptions, as they are confined to 
perfons under certain limited qualifications, fo are they limited 
too in p(»nt of time, and withal given by way of encouragenunt. 
And kdUy, the extending the benefit even of a temporary 
exemption beyond the original intent of the legiflature is de- 
cided to be an abufe, and an abufe tending to the great hind- 
rance and prqudice of hex Majefty's fea-fervice. 

Dq not thefe things inconteftably prefuppofe the expedi- 
cxKy, the neceffity, and the legality of an imprefs in general f 
If they do not, one mufl: entertain an opinion of die legiflatura 
a^ing and fpeaking in this manner, which it will not be decent 
for me to mention in this place. 

For die very nodon of an exemption, when granted by 
ftatute to particular perfons, and diis too by way of encourage- 
ment, impUeth, that, without fuch exemption, die parties in- 
lided ta the ben^ of it would by law be liable to die duty or 
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^ N. B. Other adtt to the like purpofeAvhich di4 not.occor ta tho 
when this arsnnent was delivered are, i Aiu$te, ftJjT, i. e, 16. /. 2. 6 j^vue, 
€• 31. /. 2. 13 Gf, II, (. 17. /, X, 2; 3. and r. 28. /. 5. (See alio 19 G». IL 
r. 30.) 
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burden which is the fubjeA-matter of that exemption : other* 
wife die ftatute doth nothing, it operated! upon nothing, if no 
legal duty or burden be removed by it. And confequendy the 
granting exemptions to feamen under certain limited qualifici- 
tionSf and for a limited dme only, fuppofedi that all feamen in 
general, widiou^ fuch exemption, were by law liable to the duty 
or burden, which is the fubje£l-matter of that exemption* 

And the many providons the legiflature hath made to prevent 
abufes with regard to thefe exemptions, attended with a plain, 
full and exprefs declaration, that fuch abufes, namely the extend' 
mg the benefit of exemptions beyond the* intent of the legiflature^ 
tend to the great hindrance and prejudice of the fea-fervice, 
imply, that the duty or burden, which is the objedt of all this 
care and caudon, is expedient and nece{I^y to the fen.'ice. 

And this burden is plainly an imprefs in dme of war. 

Whichf from the audiorities I have cited, ^ppeareth to me 
to be grounded on conunon and ftatute law ; in other words, 
upon a general immemorial ufage, allowed, approved, and re* 
cognized by many a£b of Parliament. 

Againft what I have (aid it hath been objected, that the 
pra&ice of preffing is inconfiflcnt with the liberty of the fub^ 
jedl, and a breach of magna charta. 

I readily admit, that an imprefs is a rcftraint upon the natural 
liberty of thofc who are liable to it : but it muft likewife be 
admitted on the other hand, that every reflraint upon natural 
liberty is not eo nomine illegal, or at all inconfiftent with the 
principles cf civil liberty. And if the reftraint, be it to what 
degree foever, appeared! to be neceflary to the good and wel- 
£u'e of the whole, and to be warranted by (lacute-law, as well 
as immemorial u(age, it cannot be complained of otherwife than 
as a private mifchief : which, as I faid at the beginning, muft, 
under all governments whatfocver, be fubmittcd to for avoiding 
a publick inconvenience. 

As to magna charta^ it is not pretended that the praftice 
cf preffing mariners for the publick fervice is condemned hj 
nprds words in that ftatute ; and if it be warranted by com^. 

moQ 
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men and ftatute law, it cannot be (hewn to be iHegal by any 
confequences drawn from magna charta ; in like manner as 
prefiing for the laiid-fervice could not be deemed illegal, or 
inconfillent with the principles of' our conftitution, while there 
were temporary adts (as there were many in the late war) to 
warrant it. 

Befides, we know that magna charta hath been exprefly and 
by name confirmed by many acb of Parliament, my Lord 
Coke feith 32 ; and yet the pra6tice of preffing mariners ftill 
continued through all ages, and was never, that I know of, 
once mentioned in any of thofe a6ts as illegal or a violation of 
the great charter. 

* 

In a fimilar cafe, I mean the praftice of prefiing foldiers for i E* ^J'« ft* ^« 
foreign fer vice, there are jftatutes of an early date, which, I 25^E.in.il. <. 
conceive, were intended againft it; though it was pra<ftifed ^•^* 
long afterwards. But thofe adts extend only to the cafe of 
prefiing for the land-fervice, not a word do I find in them 
touching the fea-fcrvice. One reafon of the difference, among 
others, may be that the land-fervice was thought to be fuf- 
ficiently provided for in ordinary cafes by the military tenures j 
and extraordinary cafes, cafes of neceffity, fuch as that of a 
foreign invafion, were exprefly excepted. In thofe cafes, faith 
the I E. Ill, // Jhall be done as in times pajl ; which, we know, 
was by commifiions of array ; whereas no competent provifion 
was made by law for the ordinary fea-fervice. There were no 
naval fervices due to the Crown, except thofe of the cinque 
ports and a very few others; whicii, all together, were too in- 
coniiderable to be mentioned, and bore no fort of proportion 
to the common exigencies of the publick in time of war. 

But there is anodier obje£Hon, which deferveth to be con* 
fidered. It is, that temporary a6ls have from time to time 
been made authorizing the prefiing mariners for the fea-fer*^ 
vice; from whence it is argued, that the legiflature, which is 
fuppofed to do nothing in vain, would not have given thofe 
powers for a time, if the King by his prerogative could have 
provided for the fervice without the aid of fuch temporary 
afts. 

The 



tyoL<79»{n liie gentkoian who had the care 4^ pubUfliiff 
"*nEUie. Juftice HM% Hiftory of the Pleas of the Crown leferretfatd 

ieveni temponuy ads made in the late (^een's tune atilfao^ 
fieing, as he fuppofeth, the preffing of ioldiera and mmrimen. 
I have looked into all thofe adsi They are folely for preSng 
fiddiers and marines : not a fingle word that concctnctfa die 
preffing of mariners do I find in any of them. 

f* 5 AmM^ There was indeed an aft made in that reign for compdlii^' 

•i9» mariners into the fervice, by methods which, it was theo 

thought, the prerogative alone could not warrant. To diat 
end it authorised and required juftices of the peaces and odier 
magiftrates, to caufe privy fearches to be made firom time to 
time for mariners, who, as the ad exprefleth it, did lie bH^ 
withdraw^ and conceal tbemfehesy and to deliver them when 
apprehended to conductors for the fervice of the Crown: and 
conftables and other officers were, by warrants from die ma- 
giftrates, to make privy feardies by night, and were impowtivd 
to enter houfes and open doors in execution of fuch warrants^ 
and were required to give an account of dieir proceedings 
firom time to time to the magiftrates on oath, and) in cafe of 
negligence or remiflhefs in die premifes, were fubjeded to pe- 
cuniary puniflunents. This is the fubftance of the firil nine 
fedions of the aA ; which fedions, continuing in force only 
till the flrfl of March I'johy are not printed in the later edidons 
of the ftatutes at large. 

But it cannot^ I conceive, be inferred from the new powers 
given by this ad, that an impre(s by commiffion from die 
Crown or by Admiralty-warrants^ which was pradifed at 
diat very time, was illeg;U. AU that can be inferred is, that 
the ordinary methods then in ufc were found ineffedual s and 
therefore the legiflature had, for diat dme, recourfe to an ex- 
traordinary one, for compelling into the fervice thofe| who 
could not be come at by the ordinary methods ) thofe^ Who, in the 
language of the ad, lay hsd^ withdrew^ and cmcealed themfehiesi 
And to that end, civil magiftrates and civil officers are required 
and authorized to do, what, in the judgment of the le^flaturei 
widiout the aid of that ad, they could not have done, or at leaft 
were not compellable to do* 

AxA 
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And whoever readedi and confidereth the X7tb andr i8di 
le£Bons of this z&y which I have already cited to anodier pur* 
pofe, will hardly conceive, that that Parliament had any doubts 
concerning die legality of an imprefs by the ordinary methods 
of law. 

Indeed the temporary a£b of the i6th and 17th Qir. I. come 16 & 17 Car. 
du^aiy to the point. They authorized an imprefs by admi- ^ 5- »3- »6» 
ralty-warrants for a limited time : and had temporary zSts of 
diat kind been frequent, or had the pra&ice of preffing been 
difcontinued from the time of Charles the firft, unlefs when re- 
vived by fubfequent temporary a£b, I think what hadi beei| 
£ud upon the foot of anttent precedents could, after all, have 
had very little weight; for I freely declare, that andent pre* 
cedents alone, unlefs fupported by modern pradice, weigh very 
little with me in queftions of this nature ; I mean, in quefUons 
touching "die p'erogative. But we all know, that die practice 
of preffing by admiralty-warrants hath continued, now near a 
century fince the expiration of thofe a£b of King Charles the 
firft, widiout one fhttute of the like kind to authorize it. 

Thefe a£b of King Charles the firft do indeed fhew, that 
die prerogative of preffing mariners into the publick fervice was 
at that time doubted of: and whoever confidereth the peculiar 
circumftances of that time, when the prerogative had in too 
many inftances been carried to great lengths, and when the 
nation was at the very eve of a civil war upon the fubje£t of 
liberty and prerogative, and confidereth withal that a naval 
force mufl in all events, as tilings then ftood, be provided ;-«i 
whoever, I fay, confidereth thefe things, will not wonder, diat 
the prerogative of preffing mariners fbould, at that very cri- 
tical time, be called in queftion ; or diat, in order to procure 
an univerfal fubmiffion to a meafure neceffary at that tinuy die 
authority of Parliament fhould be called in, in aid of the pre- 
rogative. 

There was a temporary z8t made in this very feffion for €# t%* 
preffing for the land-fervice. It reciteth that a rebellion was 
on foot in Ireland^ and then dedareth, almoft in the words of 
I E. III. before cited. That by law no man is compellable to ga 
Slit of bis county to fervo as afoldierj except in cafe ofnccej/ity of 

M fudden 



i7« THEREPORT. 

Juiien comng of ftrangi ittemm into the imgdom, oir ixcipi hi 
was bound thereto by tenun* 

It is worth obferving, diat no fuch declaration ikving die 
rights of Che flibjed Is to be found in any of the aAs of this 
feflion for preffing mariners: and the different penning of 
thefe afby made in the lame iei&on, and touching cafes of fo 
fimilar a nature, ftrongly intimateth, that tiie point was not, 
even at diat critical time, thought equally clear in the OQe cafe 
as in the other. The fiune obfervation occurretli vrith regard 
to the different penning of all the ads of the late queea for 
preffing foldicrs and marines, and of that for preffing marinefs ; 
the former declare, that it was neceflary at that time of war 
that foldicrs and marines ihould be raifed by the metixxis pre* 
fcribed in the ads, ^^ By common coi^ent and grant in P^- 
<* liamcnt," Thefe are the words of the afls, and tfaey are 
die very words made ufe of to die fame purpofe in the 25th 
E. III. already cited. The latter, without any fuch dedan^ 
tion, barely impowereth and requireth magiftnites and odier 
peace-officers to make fearch for and apprehend mariners, who 
then lay hid, withdrew and concealed themfelves, and to fend 
them into the fervice, 

1V0L678. Lord Chief- Juftice Hale^ in his hiftory of the pleas of the 

Crown, fpeaking of the legality of preffing, which he indeed 
feemeth to doubt of, faith, " He that looks upon the afts ena- 
•* Wing preffing of foldiers and mariners for foreign fervicc 

rhechaptcts «c upon or beyond the fea, namely 17 Car. L c.iz^ 25, 26. 

ered, they are ^^ niay think that thofe times made fome doubt of it. But of 

, ^3, a6. u this," faith he, " I deliver no opinion." 

That learned man, you fee, carrieth the inference from 
thefe temporary a<5ls no farther than to render the matter 
doubtful ; and fo he leavcdi it. But had he lived to tec the 
pradice of preffing mariners continue near a century longer, 
and efpecially had he feen this prad^ice treated by tlie legtilature 
in the manner the adts made fince the revolution treat it, I 
think what was then but matter of doubt would have now 
appeared to hUn in a different light. I confefe it doth fo to 
me: for rights of every kind, which ftand upon the foot 
of uiage, gradually receive new flren^th in point of ligh^ 

and 
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aaA evidence ftomtfaetonliniuiAceofdiiCilfiigei as it implt^ 
die tacit confent and approbation of every fucceiCve age^ in 
Mriiicb the uiage hath prevailed But when the prerogative 
hath not only ^s tacit approbatioii of all ages, die prefent as 
Well as the fomief on it*s faic^ but is recognized, or evidently 
prdiippofed, by many a^ of Parliament, as in the prefent CbSs 
I ^nk it is, t fee no legal ofaje^oh that eah be m^e Co iL 

I make no apdogy for the length of my argument^ becaid^ 
I hope the importance of the queftion will be thought a fiif- 
ficient excufe for me in that refpeft : for it is no more nor 
lefs dian. Whether the only effe£hial method yet found out for 
tiA^ftning our navy in time of war, foi^ raifing diat number of 
mariners which thi Ugiflaiun from time to iimi detlafi H he ir/« 
ctjfarj for defending our coaft and proteding our tride^-« 
whether thb method be legal or not. This, I £iy, is the quef* 
tioti : and therefore I could not fatisfy myfelf without enter- 
ing as fkr into the merits of it as I could. 

And I have delivered my opinion upon it without any re* 
ferve« 



i**^"ii**^^ « I « ' ■ I ,h^M^iMdti«*j^iri^Atodh^^y«^iiaM^i« 



{N. J9* The aBthorities for prdlSi^ mariners for die publick 
fervice, to be found in RymtrU Fdedira^ are fo mim^ous, that 
die learf^ author piifpoiely left many of diem tmcited by 
him. To fomc of thefe in the reigns of Richard II, H$nry V^ 
Henry VI and Edward \Y I have referred in die margih of 
his argument. But as amongft die commiffions and mandatory 
writs cited in pages 162 and 163 he hath given none ¥^ich 
were ifitiied in the reign of Henry IV, I think it not improper 
10 take particular notice in this place of two commiffions 
ghmced in that King's reign. The firft of diem was ifllied in 
Ae i2tfa year of his reign ; and being a remaikably ftroi^ au<^ 
dmity for Ae prafiice, it defenres to be here tranfcribod. It if 
in the foQowii^ form. 

M 2 fUk 
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VLjm. 700. J^» ^^^ fi^i RiAirt9 SpeU&m firvunH fu$ ai mrma^ Sa^^ 

luUm» 

Scias quod affignavimus //, tarn ai omnes et fingulas naves^ 
hargiOSy it ialingir/fSy ac alia vafa portagii triglnta daliomm et 
ultray in quibufcumque portubus et locis regni noftii Anglue 
inveniri poterunt, quam ad tot magiftros et marlnariosy qust pn 
gubtmatUm navium^ bargearunij halingerarum et vafirum prge^ 
diihrum netejfarii fuerinty hfra lihertates et extra^ pro denarlis 
fte/hris prompte et ratimabiUter fohendh^ areftandum et capi- 
endiimi et ufque portum civitatis noftne Londmiw^ 

Ai proficijcendum nobifcum in propria perfona noflra in pr^Jenti 
viagio mftro verfus partes tranfmarinasy 

Duci faciendum^ 

Et ad omnes illos quos in hac parte contrarios inveneris feu 
rebelles arefiandum et capiendum^ etprifonis noftris mancipandtmy 
in eifdem moraturos quoufque pfo eorum deliberatione aiiter duxe^ 
rimus ordiuandumy 

Et ideo tibi pracipimus quod circa pramijfa diligenter inten^ 
daSy ac ea facias et exequaris in forma pradi^la : 

Damns autem univerfis et Jingulis vicecomitibusy majoribuSy 

ballivisy con/iabulariisy mini/frisy poj/ej/oribusy magi/iris et ma* 

rinariis naviumy bargearumy et balingerarumy et aliorum va- 

Jorum quorumcumqucy ac aliis fidelibus et fubditis nojlrisy tarn in^ 

fra libertates quam extroy tenore prafcntiumy firmiter in manda^ 

' tisy quod tibi in executione pramijforum pareanty obedianty et 

intendanty prout decet. 

In cujus Vc. 

Tejte Rege apud JFiJl?nonaJierium Tertio die Septembris. 

Per ipfum regem. 

jrm. 730. By the other, which ifTued in the 13th year of the feme reign, 

John Draxy a feijeant at arms, is impowered, by himfelf and 
his deputies, to arreft and take up one hundred mariners in the 
county of Suffolky one hundred in the county of Kenty and 
tliirty in the county of EJJix. And all {beriffs, mayors and 
other officers are required to be affifting to him in that fcr- 
vice.) 

END OF THE REPORT, 
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INTRODUCTION 

TO THE 

DISCOURSE ON HIGH TREASON. 



HIGH Treafon being an oiFence committed againft 
the duty of allegiance, it may be proper, before J 
proceed to the fevcral fpecies of that ofFence which 
will be the fubje6l of this difcourfe, to confider from whomy 
and to whom allegiance is due. 

Sect. i. With regard to natural-bom fubje£h there cai^ jea. - 
be no doubu They owe allegiance to the Crown at all times Nature .: ; 
and in all places. This is what we call natural allegiance, in ^^' 
contradiftin<5tion to that which is local. The duty of allegiancei 
whether natural or local, is founded in the relation the perfba 
ftandeth in to the Crown, and in the privileges he deriveth ' 
from that relation. Local allegiance is founded in the pro- 
te^on a foreigner enjoyetb for his perfon, his family of 
effects, during his refidence here ; and it ceafeth whenever he 
wichdrawetb with his family and effeSs. Natural allegiance 
is founded in the rebtion every man ftandeth in to the crown^ 
confidercd as the head of that fociety whereof he is born a 
member \ and on the peculiar privilegtrs he deriveth from that 
relation, which are, with great propriety, called his birthrigbu 
This birthright nothing but his own demerit can deprive him 
of ; it is Sndefeafible and perpetual : and confequentjy the duty 
of allegiance, which arifetb out of it, and is infeperably con- 
ne&ed with it, is in confideration of law likewife unalienable 
and perpetual. 

The merits of Dr, Storefs cafe, in point of fubftandal py.i^g.pi. 
^itftice, turned fingly upon the doArine of natural allegiance; s^pi* )*• 
and in a very modern cife* this dodrine was treated by Ac ^^uit^ 
court 93 a point never yet difputed. How fiir prudential 
confiderations, grounded on reafons of ftate, or even the prin^ 
eipUs ef matmal equity^ may under certain circumftances in* 



• jEmuts M^Donal^i cafe OQ the fpeelal comiDillloa in Surry 1746, reported 
WBi»» ft 59* 
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dttCe die Crown to difpenfe with a rigorous execudon of a lur, 
extremdy right and expedient confidered as a gdsend rule^ 
fidleth not within the compafs of my prefent inquiry. 

The doArine of allegiance founded in birth may, as I have 
£ud, be confidcred as a good general rule, though not univer- 
lally true. Cafes may be put which will be conAdered as 
exceptions to it, which I will not enter into at this time. When- 
ever they come in judgment, due regard will certainly be paid 
to them* 

And whenever, in the cafe of individuals, die general rule 
fhall be found to border on the fummumjus^ the benignity of 
our law hath provided a proper refource In the equity of the 
Crown. I fey the equity of the Crown ; for mercy to indi- 
viduals, when properly conduced, is founded in natural equity, 
and in the principles of our conftitution *. It is nothing more 
than weighing the merits of each cafe, all circumftances con- 
fidcred, in the fcale of wifdom and found policy, againft die 
rigour of the law. 

Mr. AfDonaldy whofe cafe I have juft mentioned, was par* 
doned upon very equitable and eafy terms. 

There have been writers, who have carried the notion of 
natural, perpetual, unalienable allegiance much farther than 
die fubjefl of diis difcourfe will lead me. They fey, very 
truly, that it is due to die perfon of die King; arid from. 
thence have drawn confequences, which do not fell within the 
compafs of the prefent inquiry, and fhall therefore be pafled 
over. It is undoubtedly due to the perfon of the King ; but 
in that refpe£l natural allegiance differeth nothing from that 
we call local. For allegiance confidcred in every light is aliice 
due to the perfon of the King; and is paid, and, in the nature 
of things, muft conftandy be paid, to that Prince, who, for the 
time being, is in the a£hial and full pofTefSon of the regal dig- 
Me6S,9^ j^j^^ The well-known maxim, which the writers upon our 
law have adopted and applied to this cafe, nfnu f§teft exunt 
patriam^ comprehended! the whole do£lrine of natural allegi- 
ance, and exprefleth my fenlc of it. 



'. Ik M..Se&. ^ See the corouation oath, ** WiU you to your power caofe law acd juftice 
6. Mm tugrsy to be executed ia all your judgments V* 
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Sect. 2. An alien, whofe Sovereign is in amity with the Se^t. 
Crown of Englandy reftding here and receiving the prote^on f^^^^^^ \ 
of the law, oweth a local allegiance to the Crown, during the 
time of his refidence : and if, during diat time, he comi^tteth 
an offence, which in the cafe of a natural-bom fubjed would 
amount to treafon, he may be dealt with as a traitor. For his 
perfon and perfonal eftate are as much under the prote^on of 
the law as die natural-bom fubje£l's : and if he is injured in 
either, he hath the fame remedy at law for fuch injury. 

Sect. 3. An alien, whofe Sovereign is at enmity with us, S«a t. 
living here under the King^s prote£tion, and committing of- (iHalc6(^9»;) 
fences amounting to treafon, may likewife be dealt with as a 
traitor. For he oweth a temporary local allegiance, founded 
on that fhare of protection he reccivcth *. 

Sect. 4. And if fuch alien, feeking the protection of the St€U 4. 

Crown, and having a family and efFefts here, (hould, during a ?J^^ ftSly*^* 

war with his native country, go thither, and there adhere to here, and ad- 

the King's enemies y&r^«f;^^i of hoJiiUtj^ he might be dealt king*«CTcini« 

with as a traitor. For he came and fettled here under the in his own 

protection of the Crown 5 and, though his perfon was removed *^°"°"y* 
for a time, his efFeCls and family continued flill under the lame 

proteAion. This rule was laid down by all the judges aflem- MSS. Tracy, 

bled at the Queen's command Jan. 12th 1707. S^ST^ *""* 

It is to be obferved, that the judges, in the refolution lafl 
cited, laid a coniiderable ftreis on the Queen's declaration of 
war againft France and Spain \ whereby fhe took into her pro- 
tedion the psrfons and eflates of the fubjeds of thofe Crowns 
refiding here and demeaning themielves dutifully, and not cor- 
refponding with the enemy. King WtlUam and Queen Mary 
did the fame in their declaration of war againft Frana^ 
and fo did his prefent Majefly. Thefe declarations did in 
bSt put Frenchmen refiding here and demeaning themfelvet 
dutifully, even in time of war, upon the foot of aliens com* 



«» 



* See 9 ^. c, ]6. the judgment of Parliameot touching tbecaft of the liar* 

^h tU G ^i/iord redding herci during the war, and boldiag a trattarout c<^- 
Itfpoodence with Fraiue, 
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ing hither by licence or (afe-condud. They embled dwai to 
acquire perfonal chattels and to maintain adiona Ibr die reoo* 
▼ery of their peribnal rights, in as full a manner as aliens 4117 
may*.* 

But| as I iaid before, all aliens enemj refiding here under the 
prote&ion of the Crown, though poffibly not fiivoured as die 
peribns laft mentioned, yet they, in cafe they commit crimet 
which in a fubjcdl would amount to treafon^ may be dealt wiA 
as traitors. For their perfons are under die prote£Hon of the 
law ; and in confequence of diat protedion, they owe a local 
temporary allegiance to the Crown. 

Seft. }i Sect. 5. In the cafe of treafon committed by an alien, the 

•nlS^airalien. "^*^^cnt muft charge, diat it was done contra ligeantia fiuf 

deUtumj leaving out all the words which import a natural ai« 
4 St. Tri. 6S79 legiance. Thefe words are generally ufed in the cafes of natunl« 
Cranbum'i '^^^"^ fubje£b, but they are not abfolutely neceflary even in thofe 
caf& cafes. They may be omitted, and many precedents there are 

^^ ^^' where they have been omitted \ for ever}' fpecies of allegiance 

is comprized under the general word allegiance : and therefore^ 
in my opinion, the (kfer way is to omit them in all cafeSy were 
it but to keep clear of the diiiiculties ipentiooc^ in the next 
fe£Uon. 

Sea. 6. Sect. 6. It was faid by the court in the cafe of CroM'* 

Miam^n'""' itirn cited in the laft fedion, that if an alien be indided for 
asainft an alien, high treafon contra v at v K alrm dcrninumj or contra VATUi 

KALIS Ugeanti^ fua iUbitwji^ the defendant may give alitnagi 
in evidence ; and if that appearetii he (hall be acquitted ; be« 
caufe the indictment chargeth a breach of that fpecies of aLi 
legiance which, is not due from an ali^. Bi|t it ought to 
be obferved, that that point was not then in judgment before 
the court, nor could be, for Cranium was a natural-bora 
fubje6l; and that when it did come diredly under confide- 
ration, as it did many years afterwards in the cafe of Mr. 

• SMthecafeof^W/>MMl/^'f7^J«iM,(M<i.9ir.III.)&fll.44. Lann. 34. 
Ld. Kayrn* 2S2. and Pa/ch. 1 1 j^nnce, a like cafe in Trovtr by the adminiftrator 
of Gvifcard mentimsd in the marginal note on feAion 3. (Sm alfo SyhtJUr'i 
cafe ffil X Aut. Far. 15a) 

X Francia 
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Francia a Frenchman bom at Bourdeaux and never nattiralixed> 6 St. TrL 87, 

die court did not |;d fo far as to dired the jury to acquit him 

in cafe they were (atisfied widi his birdi within die dominions 

of die French King) but told them, that, if they thought him 

guilty of die charge in the indidment, they (hould find him fb, 

and widial find that he was an alien born in the dominions of 

the French King. This, I prefume, was done in order that the 

point might be fardier weighed and confidered on a fpecial 

verdid ; but the jury acquitted him of die whde charge, and 

{o die point never came in judgment : and I do not find, diat 

it ever was judicially determined, though there are xranj di&a (iHsile59,9u) 

in the books, which favour the opinion delivered in Cranhum^s 

cafe. I thinl; that opinion is good law, for the reafoa before 

given. 

SfiCT. 7* The cafe of an ambaHador, or his attendants, not ^^: ^1, 
beiiig fubje^ of Great Britain^ mentioned by Lord JiaUy do-> t Hale 95— * 
iag ads which in a fubjeA would amount to high treafom, wiU^ '^^ 
ji his Lordfliip obfervedii be always governed rather by pru-> 
deotial confideradons, or what are generally called reafens ef 
ftats^ than by any fixed rules of law : and as ambaj&dori 
genmlly aft under diredion and by orders fi-om their Sove<» 
rdgnsy diey have fddom been proceeded againft farther than 
by imprifonment, feizing their papers and fending them home 
in cuftody. Which was done in the cafe of Count GjUenherg 
the Swediflf minifler in the late King's time. 

But frfiatever proceedings be againfl them for flate-crimes, 
tiiey are to be confidered at the worft but as enemies fub- 
led to die law of nations ; never as traitors fubjeft to our 
municipal laws, and owing allegiance to the Crown of Great 
Britain i unlefs perhaps in cafe of atteaq>ts dire^y and im<» 
mediately againd the life of the King ; in which cafe no orders 
from their Sovereigns can be prefumed, or, if in h£i produced, 
wouM juftify or excufe : and therefore I fliall not take tiieir cafe 
into confideradon in this place. And for the fame reafbn I fay 
liofbing of the cafe of ^mcs taken hqre in time of wuu-, a^al 

hffiilities 
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boJliUtiis bang on/cot in the kingdom at that tinu^ nor of prifbo- 
crs of war. 

But for murder and other offences of great enormity, wtudi 
are againft the light of nature and the fundamental lavTS of 
all fociety, the perfons mentioned in this fe£tion are certainlf 
liable to anfwcr in the ordipary courfe of juftice, as odicr per* 
ions offending in the like manner are ; for though tbey may 
be thought not to owe allegiance to the Sovereiga, and ib to be 
incapable of committing high treafon, yet they are to be coofi- 
dered as members of fociety ; and confequently bound by that 
eternal univerfal law by which all civil focieties are united pi 
kept together f. 

ea.t. Sect. 8. Protedion and allegiahce are reciprocal obliga- 

i^kin^2fiS» ^^"^ ^^"^ confequently the allegiance due to die Crown muft^ 
nly. as I faid before, be paid to him, who is in die full and afiual 

exercife of the regal power, and to none other. I have no oc- 
cafion to meddle with the diftinftion between KLingt ^ faS9 
and Kings dejurey becaufe the warmefl advocates for that M' 
tindion, and for die principles on which it hath been foundedi 
admit, that even a King de faSfd^ in the fiill and fele poflfef- 
(ion of the Crown, is a King within the ftatute of trealbns; it 
is admitted too, that, the throne being full, any other perfbn» 
out of poffeflion but claiming tide, is no King within the 
ad, be his pretc^nflons what they may. 

Thefe principles, I think no lawyer hadi ever yet denied. 
They are founded in reafon, equity and good policy. 

^c^. ^, Sect. 9. A prince fucceeding to the Crown by defcent, or 

t is iiuctoa by a previous defiznation of Parliament^ is, from die moment 

:ing before his ,: /, i «^. n > i ^ • t- 

(irutiation. his tide accrueth, a Kmg to all mtents and purpoies witQJn 
die ftatute of treafons ; antecedendy to his own coronation^ or 
to any oaths or engagements taken to him on the part of die 



•f At the gaol-delivery for the city of Brijol in J^uptfi 1 758 Pcttr AUSertif 1 
Fnncb prifoner of war, was indidled for privately ftealing in the ttkop of s 
goldfmith and jeweller a diamond ring valued at 20/. I thought it highly imr 
proper to proceed capitally upon a heal ftatute againft a prifoner of war : mU 
therefore advifed the jury to acquit hiro of tlic circumftancc of fteaiiog i« tjie 
(hop and to find him guilty of fimple larciny to the value laid iii the indid- 
ment. Accordingly he was burnt in the hand and fent to the prifon appointed 
for FrMcb prifoners. 

fubjea. 
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iiibjeA. For as^ on the one hand, the folemnity of a coro« 
nation doth not confer'^ but prefuppofeth a right to the allegiance 
of the fubjefl inherent in die perfon of the King ; fo, on the 
odier, the duty of allegiance doth not flow from any oaths or 
ei^gements taken on the part of the rubje6l ; for in both cafes 
an antecedent duty is prefuppofed, which is intended to be 
iecured by thofe explicit engagements. 

I am however very far from thinking, that the folemnity of 
a coronation is to be confidered among us merely as a royal • - 

ceremony, or as a bare notification of die defcent of the 
Crown, as authors of high diftin£lion have been pleafed to ex- Coke and Hale 
prefs thcmfelves. I admit that it is, on the part of the nation, a j Hide 61, loi.) 
publick folemn recognition, that the regal authority, and all the 
prerogatives of the Crown are veiled in the perfon of the King, 
ahtecedendy to that folemnity. But the folemnity of a coro- 
nation with us goedi a great deal farther. The coronation 
oath impoftxrth, on the part of the King, a publick folemn recog- 
nition of the fundamental rights of the people ; and concludeth 
with an ehgagement, under the higheft of all iandions, that 
he will maintain and defend thofc rights, and to the utmoft of 
his power make the laws of the realm the rule and meafure of 
his condu^ 

Sect. 10. The reader obferveth, that in the precceding Se«. lo. 
feaion I take it for granted diat a tide to the Crown may be Titer 'h^defre'r 
founded, as well on a defignation by Parliament, as on here- ofchccrcwn. 
ditary defcent. I never entertained a doubt of this matter, 
diou^ I am aware that fome lawyers of high rank have gone 
upon a contrary principle ; for though the Crown hath, upon 
principles of great wifdom and found policy, been, in all ages, 
confidered as a dependable right, veiled in and appropriated to 
the royal line^ and hath in i2£t continued in that line ever- 
iince die conqueft, yet it is certain that the courfe of defcent 
in that line hath been frequendy interrupted by the authority 
of Parliament. 

Sbct« II. Lord Chief- Juilice HaUy after mentioning the fe^. n. 
cafes of £^. 11. and R. II., is pleafed to fay, that die former Akinsj who 

, ' hathrcligpfd, 

was or i?? dcpo'Vd. 
z Hale 105. 
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WIS confidered by Parliament) ivtn after bis rtfymikm mkl A« 
f$fiti9Hy as a King againft whom high treafon mig^t be com- 
mitted. This he groundeth on the attainders of tbofe Yibo were 
concerned in the murder of him. But diofe attainders feem to 
me to have been grounded ilngly on a principle of law, which 
dien prevailed, that cMifajffing thi death of tbi fatbtr eftba Btf 
3lnft. 7* was bigh treafon : and Lord Chief- Juftice Cote acoountedi be 

diofe attainders upon this principle, and upon no other. 

toDilc.iV. I have in another difcourfe entered largely into this que^ 

tion, and thofe touched upon in the 8th and lotb ieQiooti 
and therefore I iay no more of them in this place* 

Sea. 12. Sect. j2. I will conclude this introdu^on with a few 

S^'in trca- words, touching clergy in the cafe of treafon. 

ITe. III. ^^^ ftatute eU clero provideth> diat clerks, convifi ftr tro* 

sue 3. c 4. (ons or felonies touching other perfons than the Kit^ hin^or 

his royal Majefty^ (hall have the privilege of holy chinch. In 
confequence of this ftatute mere fdonies of all kinds became in* 
titled to clergy ; and petit treafon likewife became ff> intitkd, 
till oufted by ftatute. It was treafon of a more private nature^ 
and not in confideration of law committed againft l^ferfon^ 
the King or his royal Majejiy. 

As the benefit of clergy in the cafe of felony is not con- 
fined to fuch offences as were felony at the time of making 
this ftatute, but in favour of life, or rather of, what the igno- 
rance and fuperftition of former times called, the privilege if 
holy churchy is extended to all new-created felonies, unle& tiiken 
away by the ftatute creating fuch felony, or by jBxne other j fe, 
on the other hand, by parity of reafon and in juftice to Ac 
Crown and the publick, all new-created treafons, which lA 
judgment of law are levelled at the perfon of the King or bis 
royal Maje/fyy are excluded, without fpecial words for that pur» 
pofe, as coming within the exception of this ftatute. 

1 H<de 332. Haley it is true, faith, that in all cafes of high treafon, whe- 

ther declared fo by the ftatute of treafons or newly enafitd 
fince, the privilege of clergy is taken away. The rule i» gene- 
ral, but, I apprehend, the learned author muft be underftood 

with 
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widi jfome limitation. All torts of high treaTon, trucking the ' 
perf9n of the King or his royal Majefly^ come widun the excep- 
tion in the ftatute de cleroy and confequently are oufted with- 
out fpecial words : but when ofFences of a more private nature, 
which, for the moft part, terminate in an injury done to parti- 
culars, have, by reafon of their odioufnefs and for publick exam- 
ple, been made high treafon, or when that hath been attempted^ 
of vi^ich the inftances have been very rare, it hath been 
deemed expedient to take away clergy by express words for 
that purpofe ; for fuch new-created treafons, of a private na- 
ture, could not, with any fort of propriety, be (aid to touch 
thi perfou of the King or bis royal Majejiy. 

I will give a few inftances of each kind of ftatute-treafims, 
v^ch will ferve to explain and eftablifli the diftinflion I am 
aiming at. 

The new-created treafons concerning the coin and feah are 
ttreaibns §f tbi fame kind with thofe dedared £> by the flatute 
of treafons, and come under the fame rule. They are all t/ea- 
foos againft the royal Majefiy of the King. 

The treafons created by ftatutes made for abolifliing the 
papal and eftabltfhing the regal fupremacy, for avoiding doubts 
touching the fucceffion of the Crown and for eftablifhing fuch 
fucceffion, for the punifhment of feditious and de&natory libels 
tending to create doubts and fufpicions touching the King's 
dtk or government or the royal iiTue; — thefe treafons and 
odiers of the like nature, of which inftances more than enough 
may be met with in the Statute-book, having a direA tendency 
in the judgment of the legiflature to difturb the peace and tran- 
quility of the kingdom, and to endanger the ftability of the go- 
vernment, come widiin the exception of the ftatute de ckro^ as 
being treafons touching the perfon of the King or his royal 
Majefty\ and accordingly fuch of them as ftill exift are oufted 
of clergy without any exprefs provifion for that purpofe. 

But with regard to the lower fpecies of treafons hinted at 
above as terminating in injuries done to particulars, the law 
bath been taken to be otherwife. 

The 
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C. 9* The 22d of H* Vm. made wilful poifening high tftafim, 

and enaded that the offenders fhould be boiled to AsaAu Tbii 
a& hy exprifs wdrJs Uok away clergy. 

Cotton's Abr. In the 8th of Edw. IV. a petition was tendered to the King 
^ in Parliament by both houfes, which, in diofe days, was the 

ordinary method of tendering bills for the royal afient, that 
iacrilege (hould be deemed high treafon and the offenders bwmi 
to death. Here likewife provifion was made by expre{s words, 
that clergy (hould be taken away, and the appeal for reftitutioa 
laved. To this extraordinary petition the King returned ao 
anfwer, becoming the royal Majefty of the Crown. 

Le Roy S'avisera. 

The uTe I make of thefe precedents is to (hew, that in die 
cafe of diefe inferior treafons, terminating in injuries done to 
particulars, it was thought expedient to take away clergy by 
expreis words: for that purpofe, thefe treafons not being con- 
fidered as done againft the perfon of the King or bis royal Aio' 

8 H. VI. c. 6. The 8th of Hen. VI. may feem to be an exception to Ac 
£(j^^^ ' rule I am advancing ; for it made the wilful burning of houfes, 

under fome ffecial circumftances therein mentioned bordering 
upon a^s of open hojiility^ high treafon, without any exprefs 
oufter of clergy. 

I Hale 571. But Hale informeth us, that fome gentlemen of the pro- 

* ^^ * feffion in his time confidercd the offence of mere arfon^ unat- 
tended with circumftances of fpecial aggravation, as an ad oi 
publick hoftility, and therefore oufted at common law and not 
helped by the ftatute de ckro ; and that Noy declared this to be 
his opinion in the court of King's Bench about the 8th of 
Charles I. He adds, ^' And this feemed to be afTented to by 
« the court." 

The learned judge doth not himfdf aflient to it. But it is 
plain, that the legiflature, in framing the act of the 8th of 
Hen. VI, confidercd the offence of burning houfes and de- 
ftroying goods, under the circum/lances of deep aggravation 
therein mentioned^ as an offence of a treafonable kind ante- 
cedently to that ad : and therefore probably they might not 
think it neceifary to ouft clergy by expre& words for that 
purpofe. 

The 
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The preamble recited, that the houfes and goods of divers 
peribns had been then lately felonioufly and traiteroujly burnt 
and deftroyed. The ftatutc then enaded, that fucb burn- 
ing of houfes {hould be adjudged high treafon; and that this 
ordinance ihould extend to sllftub burnings^nr^ thefirji day of 
the Kiftg's reigfij as well as to all future burnings. 

A rctrofpeft of more than feven years, in a cafe* fo penal, 
would have been thought a moft extraordinary meafure, if the 
ofFence had not, in the judgment of that Parliament, partaken 
of the nature of high treafon antecedently to the ftatutc : nor 
could former offences of the like kind, upon any other fap- 
pofition, be with propriety faid to have been traiteroujly com* 
mitted. 



CHAP. I. 



C H A P. I. 

Of High Treafon in Compafling the King^s 

Death. 

N 

THE antient writers, in treating of felonious homicide, CompaJ/tng the 
confidered the felonious intention manifefted by plain ^^^^^^^ 
/a^Sj not by bare words of any kind, in the feme light in 3111^.5. 
point of guilt, as homicide itfclf. The rule was voluntas r*- 
futatur pro faHo : and while this rule prevailed, the nature of ibid, 
die offence was exprefled by the term compajfmg the death. 

This rule hath been long laid ailde as too rigorous in the 
cafe of common perfons. But in the cafe of the King, Queen, 
and Prince, the ftatute of treafons hath, with great propriety, 
retained it in it's full extent and rigour: and in defcribing the 
offence hath likewifc retained the antient mode of expreffion. 
** When a man doth compafs or imagine the death of our Lord 25E.III.ft.5# 
" the King, or of our Lady his Queen, or their eldeft fon and ^'*\ 
** heir,— -and thereof be upon fufficient proof [provahUnunt'\ 
^ attainted of open deed bypeople of his condition.'' 

Sect. i. The words of the ftatute defcriptive of the offence scft. 1. 
muft be ftri£Uy purfued in every indichnent for this ipecies of ^°"^ of indiA- 
trealbn. It muft charge, that the defendant did traiteroufly J^^^^i^ ,^g 

N €ompaJi aHaleiS?.) 
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CHAP. L €9mpafs end imagine &C) and then go on and charge tile fevenJ 
overt a^ as the means employed by the defendant for executing 
his traiterous purpofes. For (he comparing is confideted u 
the'treafon, the overt a£is as the means made ufe of to efe« 
KcLS. toate the intentions and imaginations of the heart : and there- 

fore in the cafe of the regicides the indi£hnent cfaaiged, that 
they did traiteroufly compais and imagine the dei^ of the 
King ; and the taking off his head was laid) amoi^ others, as 
an overt 2jBt of compaffing ; and the periun who waS'fuppofed 
to have given Ae ftroke was convided on die fame indid- 
oient* 

Fibm what hath been faid it followcth, that in erery indid- 

mcnt for this fpecies of treafon, and indeed for levyii^ war^ 

V. c« 1. f. 13. or adhering to the King's enemies, an overt act muft be al- 

ledged and proved. For the overt a£^ is the charge, to which 
the priibner muft apply his defence. But it is nor nece&ry, 
that the whole detail of the evidence intended to he given 
fliould be fet forth ; the common-4aw never required diis exad- 
nefs, nor doth the ftatute of King ffllliamj which will be 
eonfidered in it's proper place, require it It is fufficient^ that 
Ihe diarge be reduced to a reafonable certainty, fo^at the de- 
fendant may be apprized of the nature of it, and prepared to 
give an anf«^er to it. 

And if divers overt a£ls are laid and but one prvued^ it wiD 

be fufficient, and the verdid muft be for the Crown : and dtere- 

^re, where divers overt a£h are laid, and the indi£fanentin pomt 

of form happeneth to be faulty with regard to fome of them, 

I Hale 122. the court will not quaih it for thofe defe£b ; 1>ecaufe dot 

4^^'T*'^' Ivould deprive the Grown of the opportunity of proving the 

6 St. TrL overt aAs which are well laid. 

Layer. 

Sea. a. Sect. 2. I have (aid, that in the cafe of the King die ftatate 

Propriety of the of treafons hath, with great propriety, retained the rule, v(h 
^w* luntas profaSk. The principle upon which this is founded is 

too obvious to need much enlargement. The King is con- 
fideredas the head of the body-politick, and the members of Aat 
body tare confidered as united and >k^t together by a political 

umofi 
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union with him and with each other. His life cannot, in die CHAP.; 
or^imry.coui/e of things, t^ taken away hy treafonable prac- 
tices yfithput ii^v^Iying a whole nation in blood and confu- 
fio(^; conTequqntly every ftroke levelled at his perfon is, in 
the ordinary courfe of things, levelled at the publick tran- 
quility. The lavtr therefore tendereth the iafety of .the King 
with an ^uixiQus concern, and,' if I may ufe the expreffion, with 
a concern bordering upon jealoufy. It confidereth the wicked 
imaginations of the heart in the fame degree of guilt as if 
carried into a6lual execution, from the moment meafuns appear r Hale tt^H 
to have ban taken to render them effe£iual: and therefore, if ^"•'7» 
coofpiratprs meet and confult how to kill the King, though 
they do not then fall upon any fcheme for that purpofe, this 
is an overt a£l of compaffing his death ; and fo are all means 
made u(e of, be it advice, perfuafion or command, to incite or 
incounige others tocomniit die f^dl, or to join in the attempt; 
and every perfon who but aflenteth to any overtures for th^t 
.pvirpoie )vill be involved in the fame jguilt. 

And if a perfqn be but once prefent at a coniultation for Ke!.i7,ir. 
fuch purposes and conceal it, having had a previous notice of ^^'^"'^^ 
the defign of the meetings this is an evidence proper to be 1^ 
to a jury of fuch afieQt, though the party (ay or do nothing 
at fach confultarion. The law is the (ame if he is prefent at 
more than one fuch confultation, and doth not diflent or make 
a difcovery. But in the cafe of once falling into the company 
of confpirators, if ^e party met them accidentally or upon 
ipiqe indifl[erent occaf\on, bare concealment without expr^s af^ 
fent .will be but mifprifion of treafon. The law was formerly 
more ilriA in this refpe<a; Si ad tempus diJfmmlavArit et fubti- jj-^a^ 
cuerit, quaji coffffutiens {sT a£enU0ns^ eritfedu^or Domini Regis c 3. f, i. 
manifejius^ 

Sect. 3. The care the Uiw .hath taken for the perfon^ g^ 
(afety of the King is not confined to actions or attempt^ 9I Overt ads o 
,jbc more flagiti9us kind, to affaffination or poifon, or other compaffing . 
^it^mpts dire^y apd immediately aiming at his life. It is ex-* 
.tended to every ,thing' wilfully and deliberately done or at- 
! tempted, whereby his life' majr be endangered:, and there* 
fore ^ entering into meafures for depolmg or imprifoning 

N 2 him^ 



96 DISCOURSEL 

CHAP. I. him, or to get his pcrfon into the power of the contpiratorsy^^ 
' diefe offences are overt a£b of treafbn within this branch of 
the ftatute; for experience hath fhewn, that between the 
prifons and die graves of Princes the diftance is very fmiall. 

SeA.4. Sect. 4. Offences which are not fo peribnal, as tfaofe 

K^of ro^I^l already mentioned, have been with great propriety brou^t 

liins* within the fame rule; as having a tendency, though not h 

-.St"rey*t immediate, to the fame fatal end: and therefore the entering 

%^^' into meafures in concert with foreigners and others in order 

to an invafion of the kingdom, or going into a foreign country, 

or even purpofing to go thither to that end and taking any^eps 

in order thereto^ — thcfe offences are overt a£b of compaffii^ 

the King's death. 

it. Tri.4c6 Lord Preflon and two other gentlemen had procured a 

fmack to tranfport them to France^ but were flopped before 
they got out of die river, and their papers feized. Anioi^ 
the papers was found a fcheme intended to be laid before die 
French King or his miniflers, for invading the kingdom in 
favour of the late King James the fecond; with many letters, 
notes and memoranda^ all tending to the fame purpofe. Lord 
Prejion upon his trial infiftcd, among other matters, that m 
overt a£l was proved upon him in MiddlefeXy where all the overt ' 
z&s were laid \ for he was taken with the papers in the county 
of Kent. But the court told the jury, that if, upon the whok 
evidence, they did believe that his lordihip had an intention of 
going into France and carrying thofe papers thither ^r the pur* 
pofes charged in the indi£fment^ his taking boat at Surry Stairs, 
which are in Middlefex^ in order to go on board the fmack, 
was a fufHcient overt a6l in Middlefex. Every ftep taken for 
thofc purpofes was an overtoil. Chief-Juftice Holt^ Chief- 
Juftice Pollexfen^ and Chief- Baron Atkins delivered their 
opinions feriatim to this purpofe, all the other judges prcfent 
concurring. 

The offence of incidng foreigners to invade the kingdom 
is a treafon of fignal enormity. In the lowed eflimation of 
things and in all poflible events, it is an attempt, on the part 
of the offender, to render his country the feat of blood and 

defolation ; 
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ddbladon ; and yet, unlefs the powers (b incited happen to CHAP. I 

be ai^ually at war with us at the time of fuch incitement, the ^* ^*^* *^7' 

offence will not fall within any branch of the ftatute of trea- 

fons, except that of comparing the King's death : and there* 

fore> iince it hath a manifeft tendency to endanger the perfon 

of the King) it hath, in llriSt conformity to the ftatute, and to 

every principle of fubftantial political juftice, been brought 

within that fpecies of treafon of compaOing the King's death; 

ne quid ditrimenti refpublica capiat* 

Sect, 5« Lord Coke feemeth to have been of opinion, that SeA. 5. 
an offence foiling under one branch of the ftatute cannot be ^^^^^ ^ 
deemed an overt ad of a different fpecies of treafon. I be- 3 loft. 14. 
licve Lord Hale did once fall into the fame opinion ; for in 
his fummary, fpeaking of confpiracy to levy war, he faith, it Sum. 13. 
is no overt aS of compafting the Kind's death, becaufe it r^- 
latetb to a diftin£l treason. But Hale altered his opinion ; t Hale 1 19— 
and it is every day's experience, that many offences, falling "^* 
direflly and by name under other branches of the flatute, may 
be brought within this of compaffing the King's death. Levy- 
ing war is an overt a£l of compaffing * ; and, under the limf- 
tadons flated in the next chapter, confpinng to levy war like- 
wife is an overt aft within this branch 5 and fo is a trcafon- 
able correfpondence with the enemy, though it falleth more 
naturally within the claufe of adhering to the King*s enemies : 
and in the cafe of Patrick Harding^ the raifmg men with intent » Vent. 315. 
to dethrone the King, and fending them abroad to join for that 
purpofe with the forces of France then at open war with uSy 
which, had the overt a£t been properly laid, would have follen 
within the claufe of adhering^ was ruled to be an overt zSt 
of compafling the King's death : and in Lord Prefton\ cafe 
before cited, he and the other gentlemen were indifted upon 
both branches of the ftatute, compajjing the death-^ and adhering ; 
and the compoftn^ procuring, and fecreting the treafonable ' x - 
papers, their taking boat to go on board the fmack, ^d car- 
rying the papeni with them in order to be made ufe of in 

* See Suit. 29. H.VI. JackCad^t rebeUioa was deemed an overt a^ o£ 
•ompa^g. See cba^* a. /. 39 6^ 8. coaching tbefe niacten. 

N 3 France 
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:hAP.I. France for the treafonable j^ufpofes charged lA AS6 indfd- 
menv— thefe fa£b were all bid as overt a^ of b^b ^Mcies 
of treafon. 

Sea. 6. Sect. 6. How far words or writings of a feditious nature 

^a^^^ may be confidered as overt zQs within this brancfa of the 
ftatute hath been the fubjed of much debate. In Mr. Sidney's 
cafe it was faid, Scribere eft agere. This is undoubtedly true 
under proper limitations, but it was not ap[dicable to his cafe* 
Writing being a deliberate a£k and capable of (atisfiiSxNy 
Elale lit.) proof certainly may, under fome circumftances with fubltcitisn^ 
be an overt 7^ of treafon : and I freely admit) that had the 
papers found in Mr. Sidney'^ clofet been plainly relative to the 
other treafonable practices charged in the indiilfkenfy they might 
have been read in evidence againit him, though not pub-« 
lifhed. 

The papers found in Lord PreJlorC% cuftody, thole found 
tvhere Mr. Layer had lodged them, the intercepted letters of 
Doctor Henfey^ were all read in evidence as overt a£b of the 
treafon rclpcftively charged on them; ahd JfHTiam Gregg*i 
intercepted letter might, in like manner, have been read in 
evidence, if he had put himfelf upon his trial ♦. tor ttiofe 
papers and letters were written in profecution of certain de- 
terminate purpofes, which were all treafonable and then in con- 
templation of the offenders, and were plainly cormeiled widi 
them. But pai>ers not capable of fuch conne6Kon, while thejr 
remain in the hands of the author unpublifhed, as Mr. Sidhey% 
did, will not make a man a traitor. Lord Hale in the (rface 
laft cited mentioneth two circumftances as concurring to 
make words reduced into writing overt a£b of comp^ng 
Ae King's deadi, that they be publijbed^ hiid that they in^t 
jitcb compajjing. 

«• Cir.ii5. ^^^^ *^ ^^> *^^ ^" PcachanCs cafe a MS. fermon, in which 
were fome treafonable paf%es, found in his ftudy, never, for 
aught appearing^ preached or publifhed or intended to be fd, 
was thought to bring him within this branch of the ftatute \ 



* Sae the cafes of Honfty and Gre^ ia the next tha^^J, 8« 

and 
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«nd accordingly he was found guilty, but not executed. For CHAR I. 
whatever rule the court of King's Bench, where he was tried, 
might lay down, " many of the judges, faith Qrokey were of 
« opinion, that it was not treafon." This cafe therefore 
weigheth very little ; and no great regard hath been paid to it 
ever-iince. 

And perhaps ftill lefs regard will be paid to it if it be con- 
fidered, that the King, who appcareth to have had the fuccefs James I. 
of die proftcution much at heart, and took a part in it unbe- 
coming the Majefty of the Crown, condefcended to inftru<a 
his attorney-general with regard to the proper meafures to be Bacao. 
taken in the examination of the defendant ; that the attorney, 
at his Majefty's command, fubmitted to the drudgery of found- 
ing the opinions of the judges upon the point of law, before it 
was thought advifable to rifque it at an open trial; that the 
judges were to be fifted feparately and foan^ before they could 
have an opportunity of conferring together ', aiid that, for thi$ 
purpofe, four gentlemen of the profeflion in the fervice of the 
Crown were immediately difpatched, one to each of the judges ; 
Mr. Attorney himfelf undertaking to pnu^fe upon the Chief* Cok« 
Juftice, of whom fome doubt was then entertained. 

Is it poffiblc, that a gentleman of Bacon* s great talents could 
iubmit to a fervice fo much below his rank and chara(^I 
But he did fubmit to it, and acquitted himielf notably in it. 

Avarice, I think, was not his ruling paiEon. But whenever 
a falfe ambition, ever reftlefs and craving, over*heated in the 
purfuit of the honours which the Crown alone can confer, 
happencdi to ftimulate an heart otherwise formed for great 
and cioUe purfuits, it hath frequently betrayed it into mea- 
iiires foil as mean as avarice itfelf could have fuggefted to the 
^vrctched animals who live and die under it's dominion. For 
liiefe paffions, however they may feem to be at -variance, have 
4Nrdinarily produced the fame effe£b. Both degrade the man^ 
Jboth contrad bis views into the little point of felf-intereft, 
. and equally fteel the heart againft the rebukes of confoience, 
or the fenfe of true honour. 

Btfr^ff, having undertaken the fervice, informeth his Ma^ 
jefty in a letter addrefied to him, diat with regard to thr«e 

N4 ^ 
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CHAP. I. of the judges whom he nameth, he had fmall doubt of their 
concurrence ; " Neither, faith he, am I wholly ^ut ofhope^ that 
** my Lord Coke himfclf^ zi\ben I have in some dark man- 
*' NER fut him in doubt that he Jhall he left alone^ will not con- 
" tinusjingular.*' Thefe are plain naked fofts, they need no 
comment ♦. Every reader will make his own refledtions upon 
them. I have but one to make in this place. This method 
of foreftaliing the judgment of a court in a cafe of blood then 
depending, at a time too when die judges were removable at 
the pleafure of the Crov/n, doth no honour to the • memory of 
the perfons concerned in a xtranfa^^ion fo infidious and uncon- 
ftitutionali and at the fame time greatly weakeneth the au- 
thority of the judgment. 

Sea. 7- Sect. 7. As to mere words fuppofed to be treafonable, 

5 not u-cafon. ^^7 differ widely from writings in point of real malignity and 
proper evidence. They are c;ften the efFeft of mere heat of 
blood, which, in fome natures other wife well difpofed, carricth' 
the man beyond the bounds of decency or prudence. They 
are always liable to great mifconftruftion from the ignorance 
or inattention of the hearers, and too often from a modve 
truly criuiinal. And therefore I choofe to adhere to the rule 
which hath been laid down on more occafions than one fince 
St. Tri. 581, the revolution, that loofe words, not relative to any a5i or dejign^ 
5* are not overt afts of treafon. But words of advice or perfuar 

fion, and all confultations for the traitcrous purpofes treated of 
in this chapter are certainly fo. They are uttered in conr 
tepiplation of fome traiterous purpofe adlually on foot or in- 
tended, and in profecution of it. 

Hale III— Lord Chief- Juftice Hale wzs of opinion, that bare wordg 

inft.^14- ^^^ ^^^ ^^ overt aft of treafon, Coke was of the fame opinion* 

Hale hath treated the fubjcdl pretty much at large, and I 

fhall not repeat his argument ; but I muft fay, that I diink 



* See i?t7.-o«*s letters in th J 4to edition of his works 1740. Ictt. iii, iiXf 
114, 116, 117. Others of his letters (hew, that tlie fame kind of intercomfe 
WAS ke|>t up between the King and his attorney-general with regard to many 
c^iTc^ then depending in jiuignnent, in which tlie King was pleafed Co takca parr^ 
or tliought his prerogative concerned ; p.:riicularly in the cafe of one Ckvcn exe- 
cuted for treiifcjnahlc word.^, in tliat of Mr 0/:ver St. John touching the bene- 
volence, in the difpute between the courts of King's Bench and Chancery in 
the cafe of the Prit»,U'ii'e, and in the proceeding's agaiiilt the Earl and Couateiif 
of Stntrfttm 

his 
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16 reafefis founded on temporary a£h on a£h fince repealed, CHAP. I. 
which make fpeaking the words therein iet forth ftkny or mif" 
dinuatur^ are unanfwerable \ for if thofe words, feditious to the 
laft degree, had been deemed overt a£ts within the flratute of 
treafons, the legiflature could not, with any fort of coniiftency, 
have treated them as felony or mifdemeanor *• 

The feme ufe may be made of the a£b pafled in the time 4 Annx, c «. 
of the late Queen for the fecurity of her Majefty's perfon and ^^' ^' ^* 
government, and of the fucccffion to the Crown in the pro- 
teftant lii^e. Thefe 2&s provide, that every perfon who (hould 
malicioufly, advifedly and direfljy by writing or printing af- 
firm, that the Queen was not the rightful Queen of .thcfo 
realms, or that the pretender had any right or title to the Crown, 
or that imy other perfon had any right or title, otherwife than 
according to the a6b pafTed flnce the revolution for fettling the 
fucceffion, or that the legiflature hath not fufficient autho- 
rity to make laws for limiting the fuccelEon, (hould be guilty 
of high treafon and fufFer as a traitor ; and then cnad, that if 
any perfon (hall maUciouJly and direilly by preachings teachings 
or advifed fpeaking declare and maintain the feme, he fliall in- 
cur the penalties of 2. pramunire. 

I will make a (hort obfervadon or two on thefe a£b. 

ift. The pofitions condemned by them had as dire<5t a ten- 
dency to involve thefe nations in the miferies of an intcftine 
war, to incite her Majefty's fubjetSls to withdraw their alle- 
giance from her, and to deprive her of her Crown and royal 
dignity, as any general do£lrine, any declaration not relative to 
anions or dejsgns^ could poffibly jhave ; and yet in the cafe of 
bare words, pofitions of this dangerous tendency, though main- 
tained malicioufly^ advifedly^ and direSfly^ and even in the (b- 
lemnities of preaching and teachings are not confidered as overt 
aAs of treafon. 

2dly, In no cafe can a man be argued into the penalties of 
the a£b by inferences and conclufions drawn from what he 

* The like \^(e hath been made of temporary (tatutes which make words in 
certain cafes treafon : but I do not build upon them ; I rely on thofe which 
make Vfotd$ feiviy or nrfdtmeanor, 

hadi 
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hitb affinned. Tkc crhnina] pofition muft be din^ mam- 
tained) to bring him within the compafe of thefe ads^ 

3dty, Nor will every rafh, hafty, or unguarded expreSoOi 
dwing perhaps to natural warmth, or dirown out in the hot 
of difputation, render any perfon criminal widiin thefe ads ; the 
criminal do6lrine muft be maintained malicioujfy andadvifedfy. 

Such caution did the legiflature ufe in framing thefe ftatutes 
made in the zeal of the times^ a moft laudable zed it was, for 
purpofcs of 110 lefs importance tthan the fecuritjr of her then 
Majeft/s perfon and government, and of die fiicceffion to die 
Crown in his prefent Majcft/s royal houfe : a Caution fermeriy 
ufed in fimilar cafes, and not unworthy of imitation in framing 
Aiture a£b of the like kind, if any fuch (hall be thought necef- 
£iry ; and which may ferve as a faithful monitor in the condud 
of profecutions for words or writings fuppofed to be treafon- 
able, but not relative to any treafonable meafure dicn on foot 
or intended to be taken. 

Sect. 8. The rule I cited in the laft ledion from the Stsrte 
Trials is in my opinion very properiy guarded, being confined 
to words, not relative to any a£i or dej^ ; for words connecSed 
with fa£ls, or expreflive of the intention of the Ipeakcr, may, 
under fomc clrcumftanccs, bring him within the fhitute of trea- 
fons. Crohagan being beyond fea faid, *' I will kill the King 
** of England^ if I can come at him," and the indi£hnent, 
after fetting forth the words, charged, that he came into Eng- 
landyir that purpofe. 

In this cafe the words, though laid in the indictment as one 
of the overt afts, could not be fo properly deemed an overt ad of 
trcafon, as an evidence againft the man out of his own moutb, 
QUO AMMO he came into England. The traiterous intention) 
proved by his words, converted an adion, innocent in itielfs 
into an overt aft of treafon. 

Lord Chief-Juftice Kelyng hath cited this cafe from Cr$h 
very imperfeftly, and hath drawn a conclulion from it, whicby 
tf properly ftated, it would not have borne. He faith it was 

refolved^ 
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refelved, ^ That in cafe a man be indided otAy far words^ CHAP. L 

^ that is not high treafon. But if a man be indided for com» 

^ paffing the King's death, there words may be kid as an 

^ overt ad to prove that he compafTed the deadi of the Kingi 

^ as it was in the cafe of Crohagan ; who being bejrond ttik 

^ fpake thefe words^ / will kill the King if I can ionu at him ; 

^ and afterwards he came into England and was taken and in- 

^^ dided for compaffing the King's death ; and thefe words 

^^ laid as an overt siSt and proved, and he had judgment of 

" fcgh trcafon.** 

From the cafe thus citid and the rule that is grounded on it^ 
a reader would be induced to conclude, that the words were 
the only overt wBi laid, which is far from being the truth of the 
cafe. It is true, the words were laid as an overt zSt^ but they 
were not the oniy overt aft laid j for the indiftment fardier 
charged, that the man came into England for iht purpofe 4f 
killing the King. This materia] part of the cafe is entirely 
dropped i and confequeHtly this cafe, thus partially flated, doth 
not efbbliiLthe doftrine in the latitude there laid down. 

The authoi' in die iame page endeavoureth to ptit Writii^ 
and words upon one and the lame foot % ^ Words, fiiith he^ 
^ fet down in writing are an overt a£t to prove the compaffing 
^ the tCing's death, and words fpoken are the fame thing, if 
^ thiy be provedy and words are the natural way for a man 
^ whereby to exprefs the imagination of the heart." 

His Lordfhip reafoneth in this pafl^e as if he confidercd Alt 
overt aSs, required by the ftatute^ merely as matters of rui^ 
deucej tending to difcover the imaginations of the heart Overt 
afts undoubtedly do difcover the ihan's intentions ; but, I con- 
ceive, they are not to be confidered merely as evidence, but 
as the means made ufe of to tffeSluate the purpofes of the bearU 
With regard to homicide, while the rule voluntas pro fadfo pre- 
vailed, the overt afts of compaffing were fo confidered la 
the cafes cited by Coke there were plain flagitious attempts upon • io(t 5. 
the lives of the parties marked out for definition: and 
though in the cafe of the King overt a£b 6f Ids malignitji^ 
ftid having a more remote tendency to his defl:nidion> ar^ 

* with 
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CRAP. I. with great propriety^ deemed treafonaUe i yet ftiU they are 
confidered as tmaus to effiSluate^ not barely as evidence of the 
treaibnable parpoie. Upon this principle words of advice or 
encouragement, and, above all, confultations for deftroying die 
King, very properly come under the notion of means made tfe 
tf for that purpofe. But loofe words not relative to fiiSs are, 
at the word, no more than bare indications of the malignity of 
the heart* 

Kelyngy in the place laft cited, faith, he feeth no difference 
between words reduced into zuriting and words Jpoien. But as 
I have already iaid, the difference appeareth to me to be very 
great, and it lieth here. Seditious writings are permanent 
things, and, if publifhed, they fcatter the poifon &r and wide; 
They are a£h of deliberation, capable of fatisfadory proof, and 
not ordinarily liable to mifconftruciion ; at leaft they are fiib- 
mitted to the judgment of the court, naked and undifguifed, as 
they came out of the author's hands. Words are traniient and 
fleeting as the wind, the poifon they fcatter is, at the worft, 
confined to the narrow circle of a few hearers. They are fre- 
quently the effed of a fudden tranfport, eafily a:iifunder(h)od, 
and often mifreported. 

ird Chtcf- The learned publifher of Krlyng^s Report?, in his preface, 

aiice Holt. putteth the reader in mind of two quares inferted in their pro- 
per places in the margin of the book, ^ Which," faith he, 
^ may be fit to be confidered by the learned.** One of them 
Ibndeth againft this very paflage ; " Yet quare^ becaufe of the 
" different opinions. But words will explain the meaning tf 
«* an aar 

The learned judge feemeth to have intimated his own opi- 
nion in this cautious manner, rather from the regard he had 
to the memory of his predecefTor, and by reafon of the diver- 
fity of opinions upon the point, than from any d6ubt he himfelf 
entertained about it. For the rule I have already mentioned, 
touching words not relative to anions or dejignsy is his own ; he 
laid it down with the concurrence of the court, in both the 
cafes to which I have referred j and it exaftly falledi in with 
the marginal note I have jufl cited, that words will explain riic 
meaning of an aft, and likewife with Crohagan^s cafe, as re* 
ported by Croie and cited by Hale. 

This 
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This nile dtiFereth in fome meaiiire from the vefolatiofi ia. CHAP, t, 
Pyn^% cafe, as it is reftrained to words not relative to ^S&om Cro.Car. 1x5. 
or defigns ; but under diat limitation it perfe6Uy agreeth with 
it. It is agreeable to the fpirit and meaning of the ftatute of 
Queen Marj^ which, among other mifchiefe arifing from the ' Mar. ML i. 
multiplicity of treafons, mentioneth this, ^ That many perlbns 
^' had fufFered (hameful death for words only^ without other 
** opinion, faft, or deed." 

And it is founded in reafon, equity, and found policy* 

I (aid at the beginning of this fe£^ion, that Lord Coke was 
of opinion that bare words are not an overt aft of trea£>n« 
This opinion he foundeth Jingly upon Ae ftatute of treafons ; 
for he thought, that at common-law words alone might be an J ^"** 5* 
overt a£l of compafling the King'^s death ; and Bra^on^ and 
the other authors, who wrote before the ftatute, are cited in 
fupport of this opinion. Bra^on and Britton are cited to the 
iame purpofe by Stanford. 

None of the authors either of the learned judges hath cited 
do in exprefs terms maintain this dodrine, nor can I colleft 
from what they have faid, that they at all favoured it The 
word Atacbtnatusj ufed by BraHon and FUta<i in itfelf import* 
eth nodiing like it; and connefted as it is with the other words 
aufu temerarlo machinatus^ it importeth nothing lefs than fome* 
thing done or attempted againft the King's life« 

The word compaffir made ufe of by Britton and the Mirnur 
in the paflages cited by Coke proveth nothing : it can prove 
nothing in a queftion which turneth fingly on the mie fenle 
apd full extent of the word itfelfl 

The words pralocutus fuit mortem l^c. ufed by Bra^hm and 
Flfta in fetting forth the fubftance of an appeal of trealbnj 
and the words purparler tiel mort ufed by Britton for ihe 
&me purpofe, do in found come much nearer to die poinL 
But founds will go a very little way towards fixing die mean- 
ing of an author, unlefs the fenfe and connexion of his words 
be attended to. Bra^on and Fleta give us but the fiibflance 
of die appeal, and that very fhordy. Britton is more HlD^ 
Cf fice tencufour fon appeal en eeft manere ; I, qm cy ejt^ 

^ppele 
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PW4''*« gtpAVt t^ i^nf^f9 eft% de ap^ que com il fait em ffel ciriiiM 
4^, # $igl €ert0n j^tTj tifl m» la eya mefine ajiuy P. purparkr 
M mrf .•u tul tr^fmn * [partnter ceftuj P. ki un auUr tul 
p^ nrf^<i tipartiili aliances. Et que ceftuy P. iffint le jjft^ 
ffint le purparJfl filpnifement coftu feUn^ & ireyturemmt ame 
ir^fiury Cifiuf I. efi prijl a prover par (on cgrps.] This pre- 
iCcdent plfoniy impoftedi a meeting of the cooTpiimcirs and a 
confultation between them for the traiterous purpoTes tbereia 
mentioned. The words, purparler parenter ceftuy P. & un 
autery .{^ par tteJs aliances can mean nothing lefe. This paf- 
iage therefore proveth nothing with regard to bare words sot 
.rfja^iye to aAions; fince a confultation for taking away the 
JSlin^'s X)k nndpubtedly was an overt a& at .the coannon-law> 
qind is fo yrider.the ftatute. 

The citations iiQmBra&on and FUta will be £Mind to prove 
as little, if the words pngkcutus fait mortem import a conliil- 
tation with others to that purpofe : and that tfaey do fo, ap- 
pearqth 'highly probable from one of the pleas i§r^ch Fkta 
putteth into the defendant's mouth, ad hoc^quod ac^ufans dicit 
qu§d pr^lfftftio fait in prafentid talium^ rejpondere pottrity quoi 
PMnguam cym pn^i&is talibus colloquium habuit. Howe^xr, 
fince .^11 thefe authors, fhprt and obfcure ^ they are, profef- 
fedly tjreat of the fame matter, if Bra^on and Fkta ijj^y be ex- 
plained by Brittony who did not wi'ite long itfter them, d^eCc 
paflages prove nothing to the point for which they have beea 
cited. 

The .precedent Lord Coke fetcheth from the daj^ of Kii^ 
Edmund will receive the fame anfwer. For it chargeth, that 
the confpirators, naming them, et aut£RS, met andconfulted 
by what means to kill or impriibn the King, and engaged to 
each other to keep their treafon fecret ; and to fiimifh each of 
them to the utmoft of his power the means for effeftii^ it. 

.It .nvty be thought I h^ve talc^n up too much of die reader's 
time i|i examimng thjs opinion of Lord Coke^ becaufe, .as I,iaifi 
befor<^ be j^lIpitteth, that fince the Jiatkte words alone wi)l not 
guike ^ jcnan a traitor. ** There muft, (aith^he, be an ©yert- 
** deed; but words without an overt-deed are to bejj^ftcd 

\^\\. '• '- " 

• All the words between the hcok^ are omitted by C'^hg, 
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«^ in another degree as an high mifprifion.'^ But if it be ad- CHAP. X. 
mitted, that bare vrardsy not relative to a£tions, did at com- 
mon-law amount to an overt-deed, I doubt the words open 
deed in the ftatute, on which this learned audior rdieth, have 
not altered the cafe ; iince the fingie ^eftion is, nthat iioth -or 
doth not amount to an open deed* AH the words defcriptive 
of the offence/^ If a man (hall compafs or imagine, and thereof 
^^ be attainted of open deed," are plainly borrowed ftpm the 
common-law; aad therefore ipuft bear the iame q^fiftrufkioa 
they did at common-lawi, unlofs there be any thing i^ the ib* 
tute which wiUnecdiiurily le^ us.to anoth^* 

This hath been urged with ilbme advantage by a good ino-- 
dcm writer on Ae crown-!aw, the.beft we have except HdUef « Htwk. c, i 
againft his Lordfliip's conftru6kion of tiie flatute. It is, I *''' 
confeis, a good argument ad honunem^ -but it cannot ht carried 
fiuther. However, left it fhould, I thought it would be time 
not wholly mifpent to fliew, diat the do^lnne bis Lordftip 
hath advanced upon, the foot of co«inon-law is not fuppontod 
by any of the authorities to which he ha^ appealed. 

I have confidered the queftion touching wofids and writings 
fuppofi^l to be treafenable the ^more^targely, not only ihcoaufe 
of die dtverfity ef <^niens upon it; but * likewife for the great 
importance of the point, and the extreme danger of niiahipiyii^ 
traUbm upon flight occaiio^. 

I cannot conclude this -diapter without putting Ae reader in 
nund of a fine paflage, wiiich I 4>orrow jfrem the Baron de 
JUImte f qiiieu^ war^y the attention of 2II perfons concerned in Spirit of Law 
fanning penal laws or putting &em in execution. ^ Sylla^ ^' ^' 
^ fitttfa that excellent writer, who-confbunded granny, aaarcby, 
^ and liberty, made the C^melinn laws. He jeemed to have 
^ contrived regulations merely with a view to create crimea. 
^ Thus diftinguifhing an infinite numbef of adtioos 'by the 
* 'mmie df'muftfer, he %ynd.murderen in ^ parts. And hf a 
« pradice hut too much followed he laid UbM^ ffewed^KMiiBt 
^ and opened precipices^ ^v ^^ elX5f^€ ^t l tl|e eitittMK-iet their 
« feet'* 
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CHAP. II. CHAP. II. 

Of levying War and adhering to the King's 

enemies. 

Miiitaiywea- T ORD Chief- Juftice Hali^ (peaking of fuch iinbwfiil 

pons not oecef- J_^ aflemblles as may amount to a levying of war within the 

Hale 1)1 25 £• III, taketh a diiFerence between diofe infiuredions which 

141, 150 CO have carried the appearance of an army formed under leaders, 

and provided with military weapons, and with drums, c(Jours 
&c, and thofe other diibrderly tumultuous aflemblies which have 
been drawn together and conducted to purpdes manifeftly un- 
lawful, but without any of the ordinary (hew and ai^)aratus of 
war before mentioned. 

I do not think any great ftrefs can be l^d on that diftindioa 
It is true, that in cafe of levying war the indidhnents gene- 
rally charge, that die defendants were armed and arrayed in a 
warlike nianner ; and, where the cafe would admit of it, the 
other circumftances of fwords, guns, drums, colours &c have 
been added. But I think the merits of the cafe have nevet 
turned (ingly on any of thefe circumftances. 

In the cafes of Damaree and Purchafe^ which are Ae laft 
» V. Sea. 7. printed cafes which have come in judgment on the point of 

conftru£Uve levying war, there was nothing given in evidence 
of Ae ufual pageantry of war, no military weapons, no banners 
or drums, nor any regular confultation previous to the rifmg ; 
and yet the want of thcfe circumftances weighed nothing with 
the court, though the prifoners' counfel inlifted much on that 
matter. The number of the infurgents fupplied the want of 
military weapons ; and they were provided with axes> crows, 
and other tools of the like nature, proper for the mifchief they 
intended to efte£h 

■ ! ■ Furor arma miniflraU 

Sea. I. Sect. i. The true criterion therefore in all theic caics 

The true cri- Jo ^uo animo did the parties alTemble ? For if the tStaAAj 

this and fix ^ 

following 

f'-'utions. 
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be upon accoiuiC of fotnc private quarrel, or to take revenge on QHAPiU. 

particular perfons, the ibtute of treafons hath already deter^ 

mined that point in favour of the fubjed. ^ If, fkith the 

«* ftatute, any man ride armed openly [fo the word de/covert 

« ought to have been rendered], or fecretly with men of arms 

^ againft any other to flay or to rob him, or to take and keep 

^< him till he make fine for his deliverance, it is not the mind 

^ of the King nor his council, that in fuch cafe it {hall be 

^ judged treafon ; but it (hall be judged felony or trefpals ac« 

^ cording to the law of the land of old time ufed and according 

" as the cafe requireth." Then immediately followeth ano- 

dier claufe, which reachedi to the end of the ftatute, and pro- 

videth, that, if in fuch cafe or other like the offence had then- 

tofbre been adjudged treafon, whereby the lands of the offenders 

had come to the Crown as forfeit, the Lords of the fee fhould 

notwithftanding have the efcheat of fuch lands, faving to the 

Crown the year and wail. 

I will make a fhort obfervatlon or two on thefe claufes* 

ift. The firfl claufe is evidently declaratory of the common- 
law ; it (hall be adjudged felony or trefpafs according to tbt 
Jaw of the land of old time ufed. The fecond hath a re- 
trofped to fome late judgments in which the common-law had 
not taken place ; and giveth a fpeedy and efFe£lual remedy to 
Lords of the Fee who ha^ fufFered by thofe judgments, 

adly, The words of the firft claufe defcriptive of the ofienc^ 
«* if any man ride armed openly or fecreily with men of arms," 
did, in the language of thofe. times, mean nothing lefs dian 
the aflembling bodies of men, friends, tenants or dependants, 
armed and arrayed in a warlike manner in order to effed (bme 
purpofe or other by dint of numbers and fuperior ftrength; 
and yet thefe aflTemblies fo armed and arrayed, if drawn together 
for purposes of a private nature, were not deemed treafonable. 

3dly, Though the (hitute mendoneth only the cafes of af- 
fembling to kill, rob or imprifon, yet thefe, put as they are by 
way of example only, will not exclude others which may be 
brought within the fame rule ; for the retrofpe£Uve claufe pro- 
vide^ that if in fuch cafe or other like it hath been ad- 

O judged. 
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>HAP. II. judged— What arc the other like cafes ? All cafes of the Kke 
private nature are, I apprehend, within the reafon and equity 
of the aft. The cafe of the Earls of Glnuefter and Hcrefrrd^ 
TaleSoyiBS* and many Other cafes cited by HaU^ fome before the ftatute 
'* * of treafons, and others after it, — thbfc aflemblies, though at- 

tended many of them with bloodfhed and with the ordinary ap- 
paratus of war, were not holden to be treafonablc aflemblies ; 
for they were not, in conftru;^ion of law, raifed againft the 
King or his Royal Majefty, but for purpofes of a private per- 
fonal nature, 

Seft. I. Sect. 2. Upon the (amc principle and within die reafon 

Hale 131, .^^ equitywof the ftatute, rifings to maintain a private claim 
3, 1499260.) of right, or to dtAroy particular inclofures, or to remove nu- 
fances, which affiled or were thought to a{Fe£l in point ef 
interefl the parties aJfembUd for thefe purpofes^ or to break pri- 
fons in order to relcafc particular perfons without any other 
circumftance of aggravation, have not been holden to amount 
to levying war within the ftatute. 

• And upon the fame principle and within the (amc equity 
of the ftatute, I think it was very rightly holden by five of 
ITale*x43 the judges, that a rifing of the weavers in and about London 
'* ' to deftroy all engine-looms, machines which enabled thofe of 

the trade who made ufe of them to undcrfell thofe who had 
them not, did not amount to levying war within the ftatute; 
though great outrages were committed on that occafion, not 
only in London but in thc,adjacent counties, and the magiftratcs 
and peace-ofHcers .Were rcfiftcd and affronted. 

For thofe judges confidercd the whole affair merely as a 
private quarrel betwein rm^n of the fame trade about the ufc of 
a particular engine^ which thofe concerned in the riftng thought 
detrimental to them. Five of the judges indeed were of a dif- 
ferent opinion : but the attorney-general thought proper to 
proceed againft the defendaiAts as for a riot only. 

- -i^- 5« Sect. 3. But every infurreftion which in judgment of 

,|a*y ^'' . law is intended againft the perfon of the King, be it to de- 
throne 
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fhronc or itnprifon him, or to oblige him to alter his ineafures CHAP. V 
of governm ent, or to remove evil counfellors from about him, 
«— -thefe rifings all amount to levying war within the icatute, 
whether attended with the pomp and circumftances of open 
war or not : and every confpiracy to levy war for thefe pur- (' Hade 109 
pofes, though not treafon withm the claufe of levying war, is 148*.)"^^* 
yet an overt aft within the other claufe of compafling the 4St. Tri.61 
King's death. For thcfe purpofes cannot be: efFefted by nuai- *** 
bcrs and open force without manifcft danger to his perfon ♦• 

Sect. 4* Infurreftions in order to throw down all inclo* seA. 4* 
fures, to alter the eftabliihed law or change religion, to in- /, Hale 1 11 
hance the price of aU labour or to open all prifons,— all rifings 1349 153) 
in order to effeS thefe innovations of a publick and general 
^concern by an armed force are, in conftruftion erf" law, high 
treafon, within the claufe of levying war : for diough they are 
not levelled at the perfon of the King, they are againft his 
Royal Majejlyi and befidcs, they have a dirc<9: tendency to 
iliflblve all the bonds of fociety, and to deftroy all property and 
all government too, by numbers and an armed force* Infur- 
regions likewife for redreffing national grievances, or for the 
expulfion of foreigners in general, or indeed of any flngle na- 
tion living here under the prote<3:ion of the King, or for the 
reformation of real or imaginary evils of a public nature and in 
which the infurgents have no fpecial inter ejl^ — rifings to efFeft 
thefe ends by force and numbers are, by conftruSion of law, 
within the claufe of levying war : for they are levelled at the 
King's Crown and Royal Dignity. 

Sect. 5. It was adjudged in the 16 Charles I, a feafon of sca. 5 

great agitation, that going to Lambeth-houfe in a warlike man- , Hale 141 

ncr to furprize the arch-bifhop, who was a privy-counfellor, *5*' ^^ 

it being with drums and a multitude to the number of 300, cafe. ^ 
was treafon. 

This is a very impcrfeS account of an infurredion which 
hath found a place in the beft hiftories of that time. The 



• The fummary />. 13. bycth down a different rule, and fo doth 3 Inft. 14. 
But the law is miftaken in thefe books. 
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DISCOURSE I. 

tumult happened on Monday the nth oiMay 1640 about mid- 
night. On the Thurfday following the fpecial conuniffiooj 
under which the judges fat, was opened and proceeded upon ; 
and Btnftead a ring-leader in the tumult was convid^, and 
within a very few days afterwards executed. 

It is not eafy from the (hort note of the cafe given by the 
reporters to colledt the true grounds of this refolution: but 
the hiftory of the times will en^le us to form a probable con- 
jefiure concerning them. 

On the fifth of May the Parliament was diffdved to die 
general diflatisfaiSlion of the nation : and, which greatly in- 
creafed the ill-humour of the people, the convocation was, by a 
new commifEon, impowered to continue fitting, notwithftand- 
ing the difTolution of the Parliament. And the blame and pdium 
efhoth thefe unpopular measures were laid upon the Arch^hijhop* 

On Saturday the ninth of that month a paper was pofted up 
at the Exchange exhorting the apprentices to rife and fack the 
Arch-bifliop's houfe upon the Monday following ; and accord- 
ingly on that very day an attempt was made upon Lambeth^ 
houfe by a rabble of fome thoufands, with open profeffion and 
projteftation, that they would tear the Arch^hijhop in pieces. 

It were to be wiflied, that the full import of the libel pofted 
at the Exchange.^ in confequencc of v.'hich the attempt was 
made, had been fet out ; and alfo that we were informed what 
was the cry among the rabble at die time of the attempt, more 
than that they would tear the Arch-bifliop in pieces. Thefe 
circumftances, could we come at them, would probably let us 
into the true reafon and motives of the rifing, and confequently 
into the reafon and grounds of the opinion of the judges: for 
if it did appear by the libel or by the cry of the rabble at 
Larnbeth'houfey that the attempt was made on account of qiea- 
fures the King had taken or was then taking at the inftigation^ as 
they imagined^ of the Arch-'hijhop ; that the rabble had delibe- 
rately and upon a publick invitation attempted, by numbers 
and open forcey to take a fevere revenge upon the Privy^Coun^ 
fellor for the meafures the Sovereign had taken or was pur» 
fuing\ if this may be fuppofed to be the cafe, I think the 

fuppofition 
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fuppofltion is not very forergn, the grounds and reafbns of the CHAP. II 
refolution would, in my opinion, be iufficiently explained, with- 
out taking that litde trifling circumftance of the drum into 
the cafe. Upon fuch a fuppoittion, the cafe came within the 
reafon of Talbot's cafe 17 R. II. cited by Haie: and I think i Hale 139,1. 
too within the rules laid down in the two preceeding feftions* ' 
But without the help of fome fuch fuppofition, I fee nothing in 
the cafe, as ftated by the report, which can amount to high 
treafon. 

Sect. 6. But a bare confpiracy for efFe£ling a rifing for s«a. 6. 
the purpofes mentioned in the two preceeding fe£lions and in 
the next is not an overt aft of compafSng the King's death. 
Nor will it come under any fpecies of treafon within the 25 
E, III. unkji the rifing be effected: and in that cafe the con- « Hale 133. 
fpirators as well as the aftor's will all be equally guilty ; for in 
high treafons of all kinds all the participes criminis are ptin- 
eipals. 

It muft be admitted, that confpiracies for thefe purpofes have 
been adjudged treafon : but thofe judgments were founded on 
the temporary aft of 13 J?//z., which made compaf&ng to levy 
war, declared by printing, writing, or advifed fpeaking, high 
treafon during the life of the ^een. 

There was an aft in the 13 Car. II. to Ae fame purpofe, |^^j^ , ^^ 
on which fome profecutions were founded ^ but that aft expired 
with the death of the King. 

Sect. 7. The cafes olDamaree and Purchafe for deflroying Sea. 7. 
the meeting-houfes of proteflant difTenters, being the lafl in 
print which have come in judgment upon the doftrine of con- 
ftruftive levying war, and having been ruled upon confideration 
of former precedents, I will flate them fomewhat largely from 
the printed trials. 

The indiftments charged, that the prifoners withdrawing sceSSt. Tri 
their allegiance &c. and confpiring and intending to diflurb *** ^ *^5' 
the peace and publick tranquility of the kingdom, did traite^ 
roufly compafs, imagine, and intend to levy and raife war, 
rebellion, and infurreftion againfl the Queen within the 
kingdom; and that in order to complete and effeft thefe 

O 3 their 
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7HAP. 1I« their traiterous intentions and imaginations) they on the 

day of ■ at ■ with a multitude of people, to the 

number of 500, armed and arrayed in a warlike manner &C) 
then and diere traiteroufly aflembled, did traiterouily ordain, 
prepure, and levy war againft the Queen, againft the duty of 
their allegiance &c. 

It appeared upon die trial of thefe men, which I attended in 
the ftudents' gallery * at the Old Bayliy^ that upon the I* 
March 1709, during Dr. SacheverelTs trial, the rabble, who 
had attended-the doSor from Wejimnjler to his lodgings in 
the Temple^ continued together a ihort ipace in die King*s 
Bench Jvalks^ crying, among other cries of the day, Down with 
tbi Prejbytertans. 

At length it was propofed, by whom it was not known, to 
pull down the meeting-houfes, and thereupon the cry became 
general, Down with the meeting-houfes \ and fome thou£mds 
immediately moved toward^ a meeting-houfe of Mr, Surges a 
Protcftant difTentlng minifter > the defendant Damarety a wa- 
terman in the Queen's fervtce and in her livery and badge, 
putting himfelf at the head of them, and crying, Conu «», hjs^ 
Plllead youj Down with the meeting-houfes. They foon demo- 
liihed Mr. Burges's and burnt the pews, pulpit, and other ma- 
terials in Lincoln' s-inri-fields. After they had finiflicd at that 
place, they agreed to proceed to the rejl of the meeting-houjei \ 
and hearing that the guards were coming to difperfe them, they 
agreed, for the greater difpatchy to divide into feveral bodies^ 
and to attack different houfes at the fame time : and many were 
that night in part demoUihed and the materials burnt in the 
ftreet. 

The prifoner Damaree put himfelf at the head of a party, 
which drew off from Lincoln" s- inn-fields and demolifhed a 
meeting-houfe in Drury-lane^ and burnt the materials in the 
ftreet ; ftill crying they would pull them all down that night. 

^ This little circumftance is mentioned for the fake of the ftudents of the 
inns of court ; wlio, coming properly habited in (lud«nts* gowns, have a right 
to the ufe of the middle gallery en the left hand of the court during the trials. 
The officers who make money of the galleries have fometimes behaved with 
rudenefs to\v:irds the ftudenci ; but the court upon coniplaint bath confbntly 
done them jttilict. 

While 
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While the materials of this Houfe were burning, the pri- CHAP, 
foner Purchaje^ who had not, for aught appeared, been before 
concerned in the outrages of that night, came up to the fire 
very drunk ; and, with his drawn fword in his hand, encou- 
raged the rabble in what they were doing, and incited them 
to refill the guards, who were then juft come to the fire in 
order to difperfe the multitude. He likewife aflaulted the com- 
manding officer with his drawn fword, and ftruck (everal of 
riieir horfes with the fame weapon \ and then advancing to- 
wards the guards cried out to the rabble behind him. Come on^ 
boysy ril lofe my life in the caufey I will fight the heft of them. 

Upon the trial of Damaree the cafes referred to before in 
fe£t 4 and 5 were cited at the bar, and all the judges prefent 
were of opinion, that the prifoner was guilty of the high trea- 
fon charged upon him in the indi£hnent : for here was a rifing 
with an avowed intention to demolifli all meeting-houfes in gene- 
ral-^ and this intent they carried into execution as ^ as they 
were able. If the meedng-houfds of Proteftant diflenters had 
been ere^led and fupported in defiance of all law, a rifing 
in order to deftroy fuch houfes in general would have fallen 
under the rule laid down in Kelyng with regard to the demolifh- Kel. 70. 
ing tf// bawdy-houfes. But fince the meeting-houfes of,Pro« (1 Hale 134.; 
teftant diflenters are, by the toleration-a6l, taken under the 
prote^on of the law, the infurreftion in the prefent cafe 
was to be confidered as a publick declaration by the rabble 
againft that a6l, and an attempt to render it inefiedhial by num* 
hers and open force. 

Accordingly Damaree was found guilty, and had judgment 
of death as in cafes of high treafon. 

But he was pardoned and foon afterwards reftored to his 
badge and livery, which he' wore to the death of the Queen. 
Her Majefty's new advifers did not choofe to have the dawn 
of their adminiftration ftained with the blood of one of Dr. 
SacbevereWs ahlejl advocates. 

With regard to the cafe of Purchafe^ Aere was fome dlver- 
fity of opinion among the judges prefent at his trial; be- 
caufe it did not appear upon the evidence, that he had any 
concern in the original rifing, or was prefent at the pulling 
^own any of die houfe% or any way adive in thq outrages 

O 4 of 
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CHAP. II* of tiiat night; except his behaviour at the bonfire inDrtfjf- 
lam^ vftiiAitr he came by mere accidenty for aught appeared to 
the contrary. 

5t. Trl 551 The jury dierefore by the diredlion of the court found a §«- 
^^^' cial verdiA to the efte^ already mentioned* 

Upon ihis fpecial verdid, which in fubftance took in At 
whole tranfadion on the Arft of Marcb^ the judges- unani- 
mouily refolved) that for the reafons mentioned at Damartit 
trial, he and the others concerned with him in demoliflitng and 
rifling the meeting-houfes were guilty of high treaibn in levy* 
ing war againft the Queen. 

As to die cafe of Purchafe^ Chief- Juftice Tivwr, Juflice 
Powell and Baron Price were of opinion, that) upon the bBs 
found, he was not guilty of the charge in the indidment. But 
all the reft of the judges differed from them ; becaufe the rab- 
ble was traitcroufly affembled, and in the very bA 6( levying 
war when Purehafe joined them, and encouraged them to pro* 
ceed, and aflaulted the guards, who were fent to fupprefi them. 
All this being done in defence and fupport of perfons engaged 
in the very a£i of rebellion involved him in the guilt of Aat 
treafon in which the others were engaged. 

This man likewife was pardoned. His cafe, in point of law 
and of real guilt too, came far fliort of Danuiree*s^ 

Sc^. 8. Sect. 8. TTie joining with rebels in an aft of rebellion, or 

ninrr with wjth cnemies in a<Ss of hoftility, will make a man a traitor; 
in the one cafe within the claufe of levying war, in the other 
within that of adhering to the King's enemies. But if this be 
done for fear of death, and while the party Is under a£hjal force, 
and he take the firfl opportunity that ofFcreth to make his 
efcape ; this fear and compulfion will exculc him. It is how- 
ever incumbent on the party who makcth fear and compulfion 
his defence, to fhew, to the fatisfa<£Hon of the court and jury, 
that the compuifion continued during all the time he ftaid with 
the rebels or enemies. 

I will not fay, that he is obliged to account for every day, 
week, or month. That perhaps would be impofSble : and 
therefore if an. original force be proved, and the prifoner can 

lhew| 
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IheWy that he in earneft attempted to efcape and was pre* CBilF. IL 

rented ; or diat he did get off and was forced back ; or that he 

vas narrowly watched, and all paiTes guarded ; or from other 

ciicumftances, >^ich it is impoHible to ftate widi precifion, 

Init which, when proved, ought to weigh with a jury, that an 

ittempt to efcape would have been attended with great difficulty 

uid danger ; fi that upon the whole he may be prefumed to have 

wainuid among them againji his willy though not conjiantly un* 

ier an aifual force or fear of immediate death ^^-^-^te circum* 

Bances and others of the like tendency, proved to the iatis* 

Ei^on of the court and jury, will be fufficient to excufe 

liim. 

But an apprehenfion, though ever fo well grounded, of hav- 
ing houies burnt or eftates wafted or cattle deftroyed, ♦ or of 
any other mifchief of the like kind, will not excufe in the cafe 
of joining and marching with rebels or enemies. 

Furnifhing rebels or enemies with money, arms, ammuni- 
tion or other neceflaries will, prim^facie^ make a man a trai- 
tor. But if enemies or rebels come with a fuperior force 
and exaSt contributions, or live upon the country at free 
quarter, fubmiffion in thefe cafes is not criminal : for flagrante 
bello the jus belli takcth place, it is the only law then fubfifting; 
and fubmifiion is a point of the higheft prudence to prevent a 
greater publick evil. 

And the bare fending money or provifions (except in the 
cafe juft excepted), or fending intelligence to rebels or enemies, 
which in moft cafes is the moft eiFedhial aid that can be given 
them, will make a man a traitor, though the money or intelli* 
gence (hould happen to be intercepted : for the party in fend- 
ing did all he could; the treafon was complete on his party 
though it had not the effeSf be intended, f 

The cafes cited in the margin did not in (ruth turn fingly 
upon the rule here laid down, though I think die rule may 



• Thefe points were fo rnlcd in the cafe of M'Growtber and of many of the 
Scucb prifoners on the fpecial commillion in Surry, A* I746« V. the Re- 
port, f. 13, I4» 

f So mlcd by the Judges aflembled in January 1707 in the cafe of fFimam 
Grqrg. MSS. Traey^ Doti, Price and Dottor. ; and by the court of B. R. Trw. II, 
of the King, in the cafe of Dr. Bctffy, (See Uenfcy% cafe in 1 Burr, 642,) 

very 
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CBAP. n. very well be fupported. For Gregg was indited for compaffng 

the death of the Queen, and ^Xiofor adhering to her enemies; 

and Henfey\ indi(3:ment was in the fame form, and fo wai 

5cA4|6. Lojj PreJhrC^ cited in the laft chapter; and the writing and 

fending the letters of intelligence, which, in the cafes <^ Gre^ 
and Henjey<^ were flopped at the pojl-office^ was laid as an overt 
aA of both the fpecies of trcafon: fo that admitting for argu- 
ment's lake, which is by no means admitted, that it was ooc 
an overt adl of adheringy flnce the letters never came to the 
enemy's hands and confequenrly no aid or comfort was adually 
given, yet the bare writing and fending them to the poft- 
office, in order to be delivered to the enemy, was undoubtedly 
an overt a£l of the other fpecies of trcafon. In Gregg's cafe 
the judges did refolve, that it was an overt a£t of both the 
ipecies of treafon charged on him ; and in Henfey*s the court 
adopted that opinion and cited it with approbation. 

Though the cafes of thcfe men were in fubftalice the dune, 
the charge againft them varied in one particular. Gregg's in- 
diflment chargcth, that the letters were fent from the place 
where the venue is laid into parts beyond the feas {is partes 
tranffnarinas) to be delivered to the enemy*. Henfey\ with 
much greater propriety, and agreeably to the truth of the cafe, 
chargeth, that the letters were fent, from the place where the 
venue is laid, to be delivered in parts beyond the feas to the 
enemy. As the letters never went abroad this was un- 
doubtedly the (afer way of laying the charge. 

Se£t9. Sect. 9. An aflfcmbly armed and arrayed in a warlike 

SDuS/not**** manner for any trcafonable purpofe is helium levatum^ though 

frrcujfum, not bellum percujj'um. Lifting and marching are fufficient 

c St. Tri!??. overt-acts without coming to a battle or adlion. So cruifing 

Viughan's cafe on the King's fubjeSs under a French commiflion, France 

being then at war with us, was holden to be adhering to the 

The fame cafe, j^j^^,^ enemies, though no other ad of hoftility was laid or 

proved. 



• G^tf;g pleaded guilty to his indiftmcnt and was executed. Sec foroc ac- 
count of hira ill Burnffs Memoirs id vohf. 497. (10 St. Tri. Append. 77.) 
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S£CT. 10. Attacking the King's forces in oppoftttm to bis ^f^\^ 
authority upon a march or in quarters is levying war againft Attacking tba 
die King. But if upon a fudden quarrel, from fome affront ^^^^^^x 
giv^n or taken, the neighbourhood (hould rife and drive the 
forces out of dieir quarters, that would be a great mifdemea^ 
nor, and if death (hould enfue it may be felony in the aflailants; 
but it will not be treafon, becaufe there was no intention 
againft die King's perfon or government. 

Sect. 1 1. Holding a caftle or fort againft the King or his Seft. it. 
forces^ i( a^fual force be ufcd in order to keep pojfejjionj is levy- cJkkorfort, 
ing war. But a bare detainer, as fuppofe by fhutting die 
gates againft the king or his forces, without any other force 
from within. Lord Hale conceiveth, will not amount to trea- i Hale 1469 
fon : but if this be done in confederacy with enemies or rebels, *'^ 
that circumftance will make it treafon ; in the one cafe under 
the claufe of adhering to the King's enemies, in the other i Hale 16^ 
under that of levying war. So if a perfon having the cuftody *^9* 
of a caftle or fort deliver it up to the rebels or enemies, bf 
treachery and in combination with themy this is high treafon 
vnthin the ad : in the former cafe it is levying war, in the 
latter it is adhering to the King's enemies. But mere cow- 
ardice or imprudence, though it might fubjedt a commander 
in fuch cafe to death by the martial law, will not amount to 
treafon. 

Sect. I2. States in aAual hoftility with us, though no Sea.11. 

war be folemnly declared, are enemies within the meaning of ^ ^^^ ^ ^ 

at war with us 
, the a6l : and therefore in an indiffanent on the claufe of ad- though do war 

hering to the King's enemies it is fufEcient to aver, that the J^Jj^"?^ 

prince or ftate adhered to is an enemy^ without fhcwing any 164.} 

war proclaimed ; and the fa6l^ whether war or not, is triable 

by the jury; and publick notoriety is fufficient evidence of the 

fa^ And if the fubjedl of a foreign prince in amity with us 

invadetb the kingdom widiout commiffion from his Sovereign^ 

he is an enemy ; and a fubje£t of England adhering to him 

is a traitor within this claufe of the aft Or if an alien amy 
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^ ^<7ftj/ // K/jx ; and therefore they oppofed it: but, contrary 
^ to the hopes of the court, the Commons were fo defirous of 
<^ die bill, that when it came down to them thejr agreed to 
^ the claufe ; and fo the bill paifed and had the royal aflfent." 

Some refle£lions might be made upon die ipirit of fadioo, 
which poflelled bodi fides, in this compeddon of pardes ; but 
I forbear, and proceed to offer a few obfervadons on the feved 
parts of the a^ 

Sect. i. My firft inquiry will be, what trcafoos arc widun 
die afi, and how die law ftandeth with regard to tfaofe whidi 
are not. By the general tenor of the 2St it extended! to fudi 
high treafons cnfyy ^ whereby any corruption of blood may or 
. ^ (hall be made to the offender of his heirs, and to the mil^>riiGoQ 
«* of fuch treafons." 

The firil and fecond feAions are exprefly confined to tbofe 
treafons, and the mifprifion of them ; and all the other claufes, 
except thofe relating to the trial of peers, and to the rejedioa 
of evidence of overt s£ts not laid in the indidment, ufe words 
of plain reference to the treafons mentioned in the firft and 
fecond fc£dons ; and the 13th fedlion exprefly exdudeth die 
treafons of counterfeiting his Majelly's coin *, the great fea!, 
privy feal, fign manual and privy fignet. 

The cafe of petty treafon therefore ftandeth upon die foot 
it did before this ad, and fo do the treafons which arc exprefly 
excluded : and all the treafons created by ads faving the cor- 
rupdon of blood ftand likewife on the fame foot. 

The ftatutes faving the blood arc, 5 Eliz. c. 1. / 10, n, 
12. concerning the papal fupremacy: 5 £//z. r. 11. 18 £ifz. 
c.U 8^9^. III. c. 25. and 15 JiT 16 Geo. 11. c. 28. 
touching the coin, I do not recolleft any more of that kini 

Sect. 2. Having mentioned thefe a£b faving the corrup- 
tion of blood, I will take notice of a remarkable difference in 
the wording of them, though fomething foreign to the prcfcnt 
inquiry. They all agree in faving the blood, but die acb 



(• See Gakt^Mt cafe in Leach 39,) 
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of Queen £//t. go farther and provide, That no forfeiture of CHAP. HL 
lands ihall be but during the tife of the offender. Thefe words 
are utnitted in the ad of King William and in that of his pre- 
fcnt \ 'ajcfty \ and therefore, with regard to the treafons created 
by thefe adts, the lands of the offender will be forfeited to the 
Crown, though the blood of the heir remaineth uncorrupted. 

In the cafe of felony, a bare (aving of the corruption of 
blood prcferveth the defcent to the heir ; becaufe in that cafe 
die Lord of the fee becometh intitled by way of mere efchea^ 
propter drfeiium fanguinis ; and confequently while the blood 
of the heir remaineth uncorrupted there can be no efcheat^ 
But in the cafe of high treafon the forfeiture, fometimcs, but 
improperly, called Ac Royal Efcheaty accrueth to the Crown (^'Htlcisj. 
ofwhomfoever the land is holden, propter deliSfum tenentis : "^*'7»; 
and 4oubtlefs die offence is not purged by fuch faving claufe, 
Aough die blood of the heir is (kved. 

This diftinftion was taken in a caufe in the Exchequer in 
May 1709, between Kirton (a truftee for Baron Lovell) and 
Norton and others. One Norton had a leafe to him and his 
heirs during three lives, and was attamted for one of the trea- 
fons touching the coin created by the 8th and 9th of Kino- 
tyiUianu Baron Lovell got a grant from the Crown of this 
leafe. It was holden by JVard and Bury^ Price difTentinj, 
that this leafe was forfeited to the Crown, and decreed accord- 
ingly: and in January 1709 the decree was affirmed in Par- 
liament, by advice of all the juftices of both benches, except 
Nob^ who was abfent, and Powell^ who difTented. Trevor and 
Tracy held, that there is no difference between fuch a leafe 
and an eftate of inheritance ; for the heir imder fuch a leafe 
taketh by defcent 5 to which Powell agreed : but mofl of the 
judges confined themfelves to the cafe of a freehold leafe ) 
and would not give any opinion with regard to an eftate of in- MS. Tracy, and 
hcritance. Saik. 85. 

Sect. 3. A queftion may poffibly be made. Whether the Sea. 3. 
benefit of diis a£t is to be extended to all treafons working ^Ife extended 
corruption of blood created by [uhfequent a£is^ wherein the ^° "^ ^^^^^ 

t - trenfons cor* 
oCnent ruptingtb* 
bloods 
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CHAP* m. benefit of the ad is not faved by ipecial pravifiie; beomfe Ae 
9 It4 aL ^ '' Ic^i^l^^ture, which b prefumed to do nothing in vain, bath m 
C.14. ibme inftances made expreis provifion fiar that piurpofe. I 

Ihould not have mentioned this as a matter of doubt^ if Lofd* 
Male had not in a fimilar cafe, I mean touching the czteotcf 
the ftatiites of £. VI, entertained a doubt grounded on the 
lame prefimiption. For mj part, I think the benefit of the 
ad ought to be extended to profecutions for all manner of big|i 
trealbns, working corrupt icn of blood and not within the excep- 
tions, though created by acb fubfequent to it. The words of 
the ad take in every poffible cafe, ^ All and every peribn and 
^ peribns that fhall be accufed and indided for high treafixi;** 
and the principles and views upon which die legiflature pro- 
ceeded, as they are iet forth in the preamble, will govern cvoy 
fiiture cafe under die like circumftances \ and the known rules 
of conftrudion oblige us to conftrue an ad fo beneficial, is 
liberally as may be ; diat is, to extend it as &r as die letter, 
and efpecially the vifiblc fcope and intcndon of it will war- 
rant us. 

Arguments founded on a general prefumption of the wifikxa 
and circumfpedion of the legiflature always will and ought to 
have their weight. It hath been (aid, and many times with 
great propriety, that die making fpecial provifion in certain 
cafes by fiatute implieth, that the law had not before provided 
for thofe cafes; for the Parliament doth nothing in vain. This 
is a good general rulc> but it is very well known not to be uui- 
verfally true. But admitting it to b£ fo, yet many valuable pur- 
pofes, which wifdom and a juft concern for the publick wel&re 
will fuggeft, may be anfwered by an exprcfe provifion, nxA m 
itfelf of abfolute indifpenfiblc neceifity : fometimes fiwr remov- 
ing doubts where difFerent opinions have been entertained; 
and at other times out of abundant caution for obviating doubts 
which poflibly may arife. The inftances of both kinds arc 
numerous and need not to be mentioned in this place. One I 
will mention, becaufe it cometh very near to the predent cafe, 
and naturally falleth into a difcourfc concerning trials in cafe of 
high treafon. 



«««■ 



• See I JJuU 297, 314. 2 Jhtle 2S7, 288. The learned author fpeaketfa 
with great ttocertaiiU) upoa the quclliou. 

\ The 
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The privilege of Peerage in thefe cafes is a right as uni- CHAP. IXL 
verially known, and as well eftabli(bed, as any right can poffibljr 
be. It is a conftitutional right recognized by magna charta : 
and yet we find fpecial favings of the right of Peerage in many 
of the ads of Parliament creating new treafons about the time 
of the reformation, and down to the reign of James the firft) 
tfaou^ many of thofe a^ had before declared, that the offenders 
being convided, according to due courfe oflaw^ fhall fufFer and 
forieit &c ; which rendered an exprefs provifion (aving the 
rights of Peerage quite needlefs. 

Thefe favings might poflibly be inferted out of abundant stanf. PI. Con 
caution, left it fhould be argued, (there were, I doubt, in ^» ^ *• '• 
thofe days tools of power capable of arguing,) that die privi* 
l^e, being founded on immemorial ufage, could not take 
place with regard to treafons created within time of memory* 
They might, I fay, poflibly be inferted to obviate that doubt : 
and with better colour of law and reafon, they might be in- 
ferted in the Statutes for the trial of treafons committed in 
foreign parts or on the high feas ; in order to take the cafe of 
iPeers out of the general words, by which new jurifdii^ions, 
unknown to the law, with power to hear and determine fuch 
offences, were created. But even in thefe cafes the iaving 
was, in my opinion, quite unnecefTary, unlefs by way of 
abundant caution, though I confcfs Stanford in the paflage laft 
referred to in the margin thinketh otherwife; for conftitu-^ 
tional fundamental rights will not be abrogated by general 
words in ftatutes made for fpecial purpofes. • 

It is plain, that the legiflature in fucceeding times thought 
the faving claufe unneceffary in any cafe whatfoever ; for it 

is not inferted in one aft now in force creating a new treafon, 9W. HI. c. x. 

fincc the revolution ♦, though in fome of them provifion is ^^3. j 1 ^ A. ' 

Blade for the trial of fuch treafons in any county within the ^•»4* «7 G.IL 

iingdomj if perpetrated in foreign parts; and in the claufe in- ^' ^^' 

fated in the 7th of Queen Jnne for the trial of foreign trea- 7 A. c. ti. f.5. 



• The temporary afts againft mutiny and dcfcnion made in (^oeen yfnm*» 
time have ciioies iaving the rights of peerage with regard to the ofTeDces 
Blade treafon or felony by thofe a^s ; and alfo for giving the benefit of the 
7U1 of King H^tiRam to all perfons upon triali for fuch treafons. 
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will' li, III thr i .»•': of c r>in, mentions only the offence of 45*1- 
iii/tiiifiti In* MiiiHIy's coin. Whether this beneficial law 
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ball be extended to thefe treafons, or whether by the rule of CHAP. Vh 
oongrujty they fhall ftand upon the fame foot with the offence 
of countetfeiting the coin of the kingdom^ as in fome cafes all 
trcalbns concerning the coin do,— ^thefe queftions will be very 
fit to be confidered whenever the cafes fhall happeni which 
probably will not be very foon. 

For profecutions for the firft of thefe offences have been 
▼cry rare : and for the others there can be none, as things 
ftand at prefent, till the Crown fhall be advifed to legitimate 
jbme fpecies of foreign coin. I know of none now current 
among us that k legitimated, and mofl probably none vnH 
be ; for if the offences of counterfeiting and diminifhing fo- 
reign coin and of importing fuch counterfeit and diminifhed 
coin, which are great evils, and daily growing, were made 
more penal than they are at prefent, I know of no good end 
AsLt could be anfwered by legitimating any fpecies of it ; on 
the other hand, I forefee great inconveniences which would 
attend it. 

As to the treafons which are not within the a£l, 1 fhall be Treafont not 
very fhort in this place. Petty treafon is intitled to die benefit ^*'*^" ^^ *^ 
of the a£ls of the ill and 5th of £. VI. as far as concerns the 
point of evidence ; and by i & 2 Ph. and M. it is intitled to c. lo. 
a trial according to the due courfe and order of common-law. 
The treafon created by the 5th of Eliz. already mentioned 
flandeth in both thefe refpe£ls Upon the fame foot. c u 

The other treafons not comprehended in the general words 
or excepted, relating to the coin and the feals &c, are likewife 
intitled to a trial according to the due courfe and order of 
the common-law, and to all the advantages incident to that 
method of trial, which will be hereafter more particularly men* 
tioned. 

1 now proceed to the other parts of the a^ 

I fhall not confider the feveral clauCes in the order the/ 
ftand, but, as far as I can, I will range them under the fol- 
lowing heads ; what privileges the prifoner is intitled to, and 
what is incumbent on him, previous to the trial, and what 
during the trial. The daufes which do not fall under thefe . 
lieads will be lafl confidered 

P 2 Sicn 
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• Sect. 6. The prironer is to have a copy of the whole in- 
di&nent, but not of the witnefTes' names five da]rs at leaft 
before the trial, in order to enable him to advife with counfd 
thereupon, to plead and make his defence; his attorney, or 
agent, or any perfon on his behalf requiring the £une, and 
paying reafonable fees for the writing thereof, not exceeding 
5 X. for the copy of any one indidhnent. (Se^. i.) 

And if he dcfireth counfel, the court where he is to be tried, 
or any judge thereof, (hall immediately upon requeft aifign 
him fuch and fo many counfel, not exceeding two, as he fhaU 
defire : and fuch counfel fhall have free accels to him at all 
feafonable hours. (Ibid.) 

He (haU likewife have a copy of the pnel of the jurors, who 
ire to try him, duly returned by the flierifF, and delivered to 
him two days at leaft before his trial : and he fhall have the 
like procefs to compel his witnefTes to appear for him at tiie 
trial, as is ufually granted to compel witneflfes to appear againft 
prifoners in the like cafe. (Se£f 7.) 

The 7th of the late Queen, whenever it (hall fiiUy lake 
elFedl, will make fome material alterations in the law touching 
copies of the indt<%nent and panel ; and therefore before 1 
conclude feme notice (hall be taken of it. 

At common-law no prifoner in capital cafes was intided to 
a copy of the indi£tment or panel, or of any of the proceedings 
againft him. Many perfons, it is true, have upon their ar- 
raignment infifted on a copy of the whole indidment, but it 
hath been conftantly denied. It was denied in the cafe of 
Lord Prefton and the two other gentlemen indited with him, 
by the unanimous opinion of the judges prefent, vriio declared 
that it never had been granted, though frequently demanded. 
And Lord Prefton having faid that it was granted to Lord Ru^tli 
Holt told him that he and fome others of the judges prefent, 
who were of counfel for that Lord, did not advife him to de- 
mand it; ^ For, (aith he, we knew he could not have it by 
*« law." Lord Prefton^ not fatisfied with this anfwer, prayed 
that counfel might be affigned him to argue that point ; which 

the 
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the court unanimoufly refiifed, it being, they faid, a point that CHAP. HI. 
wuld not bear a debate, 

TTie ftatute of the 46 E. Ill, which had been formerly, 
infifted upon by prifoners in the like cafe, was much prefled 
in this. It is not in print among the Statutes, but an attefted 
copy from the roll was read at the prifoner's requfeft, and is 
printed in the trial. It plainly relateth to fuch records in which 
the fubjeft may be interefted, as matters of evidence upon quef* 
tions of private right : and it enafteth, " That all perfons 
** fhall for the future have free accefs to them, and may have 
•* exemplifications of them whether they make for or againft the 
^ King." This was the opinion of the whole court. 

In the cafe of Charnocky Kingy and Keys^ whofe trials came Ibid. 551, 551. 
on after the paffing this a<Et and about a fortnight before it took 
place, they were denied a copy of their indiftment ; though 
they argued with a great deal of plaufibility, that they were 
within the reafon and equity of the tlA at that time, as much 
as they would have been if their trials had been brought on a 
fortnight later. 

In thefe cafes, and in the cafe of the aflaffines, whofe trials 
came on before the commencement of the adl, the prifoners, 
as foon as they had pleaded, had copies of the panels delivered 
to them ; and their trials were poftponcd, that they might be 
better enabled to conduft themfelves with regard to their chaU 
longes. But this the court declared to be matter of favour, 
and not of right : and counfel and folicitors were permitted to 
attend them in prifon previous to their trials. This likewife 
was an indulgence, which they could not claim o^JhiSl right, 
and which in bad times hath been generally denied. 

It will not, I hope, be thought fuperfluous to have fhortly 
dated how thsfe matters ftood at common-law ; fince all high 
treafons not within the aiSl, and aU felonies, in which I include 
petit trcafon, ftand in thefe refpecls upon the foot of common- 
law. 

Though the aft mentioneth only the copy of the indift- Copy of the 
inent, yet the prifoner ought to have a copy of the caption "d^ament** 
delivered to him with the indiftment; for this in many cafes 4Sc. TrL656, 
is as neceflary to enable him to condud himfelf in pleading, .734- 
as the other. This is now the conftant practice. 
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But if the pnToner {Jeadeth without a copy of the t^fiiim^ 
as feme of the aflaffines did, he is too late to make that ob« 
je&ion, or indeed any other objection that tumeth upon a 
defe£l in the copy; for by pleading he admitteth, that he hath 
bad a coi^y fufficunt for the purpofes intended by the aH^ 

By the letter of the a£t the copy is to be delivered five ixj% 
before the trial. But upon the true conftnidion of it, die 
copy after the bill is found, for till then it is no indidment^ 
ought to be ddivcred five dxys before the day of arraignment, 
for that is die prifoner's time for pleading : and the five days 
muft be exclufive of the day of delivery and the day of ar« 
raignment*. So with regard to the copy of die panel, the 
two days muft be exclufive of the day of delivery and die day of 
trial, Thefe points have been long fettled, and are now mat-! 
ters of conftant practice* 

Tliough the words of die ftatute are, that the prifoner ihall 
have a copy of the panel duly returned by the Jheriffi^ yet if the 
copy (hould happen to be delivered before the return of the 
precept, which upon a bare commiffion of oyer and terminer 
is commonly made returnable on the day intended for die trial, 
It will be fufficient; for it fatisfieth the words of the ftatute 
and anfwereth all the ends of it. 

The little traft intided, « The Method of Trial of Com- 
•* moners in Cafes of High Treafon," publifhed in the^year 
1709 by order of the Houfe of Lords, diredeth, that the ad- 
ditions of dwelling-places and profeilions of the jurors be in- 
ferted in the copy of the panel ; but the 2j8t doth not require 
that exaftnefs, and the pradlice is otherwife. 

If the prifoner would avail himfelf ofanydefeft in the indift- 
ment by mifwriting, mifpelling, falfe or improper Latin, he 
. muft take his exceptions, before evidence given^ in open court : 
thefe are the words of the a6t, (Se£i.g.) 



P. 1, 1. 



* Upon the connnlflions wluchiat in Surry and in the north for the trial of the 
rebels in the year 1746, the five days, as I have already faiJ, were likewifc 
exclufive of an intervening Sunday, that not Veiag thought a proper day for Che 
prifoner's advifing with his counfel or preparing for his defence. It was fo or- 
dered upon a like commiiBon in the north in the year 1716 for f rsatfr caution 
and to obviate all objedUot^. But the i|atute dotii i^t roc|uire it. 
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But though the a£l is thus worded, the conftru£tioa of h CMA.F.Ii 
hath bccii} that exceptions grounded on thofe miftakes muft 
be taken hefort pUa pleaded : and in the cafes of Captain 5 St. Tri. 
Faugban already cited, and of one Sullivan at the Old Bailey and Dencoa 
O£2ober 1715, and of Mr. Layery the court refufcd to hear ^ |^' J'?* 
fuch exceptions after plea. It is true, that in Cranburh*s cafe . 
the court did permit his counfel to take thofe exceptions after 
plea, and in Rookwood*^ after the jury was fworn : but it ought 
to be remembered, chat thefe were indulgences to the prifonera 
upon a new a£t, and before the pradtice was fettled to the con-^ 
trary, as it now is. 

I come now to the privileges the prifoner is intitled to dur- 
ing the time of his trial. 

Sect. 7. He is to have the afliftance of his counfel through- ScA. 7. 
out his trial, to examine his witneffes, who are to be upon ?°a"h^^**i 
oadi *, and to conduct his whole defence as well in point of defence 
feft as upon queftions of law. (Sc£f. i.) 

At common- law no counfel was allowed upon the iflue of 
guilty or not guilty in any capital cafe whatfoever, except 
upon queftions of law ; and then only in doubtful, not in plain 
cafes. I am far from difputing the propriety of this rule while 
i: is confined to felony and the lower clafs of treafons concern- 
ing the coin and the feals. I know many things have been 
thrown out upon this fubjeft, and inconveniences, foniie real, 
fome imaginary, have been fuggetted by popular writers, who 
feem to have attended fingly to thofe on one fide of the quef- 
tion : but it is impoffible in a ftate of imf)erfe(Slion to keep 
clear of all inconveniences, though wifJom will always direft 
us to the courfe which is fubjcdt to the feweft and the leaft ; 
and this is the utmoft that human wifdom can do. 

In ftate- profccutlons, which are the objects of this aft, 
and are carried on by the weight of the Crown and too often 
in the fpirit of party, and are generally condudted by gentle- 
men of high rank at the bar, it is extremely reafonable to allow 
the prifoner the afliftance of counfel, to the full extent of the 
aft. But this the common-law did oot allow. Accordingly 
it was refufed to every perfon copcemed in the aflfaffi nation- 

* H, B. By I ^4. r. 9. the wiuieilbi for the prifooer ve to be upon oath 

^ ail cafti oftiiajtn mrftiofty^ 
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plot, whofe trials came on ^vr this aff had pajpi tb$ r§fd 
affintj but iefire the commencement rfit: and in Sir tf^lBm 
Parkins*s cafe, the very day before the a& took place» HA 
(aid upon the occafion, ^^ We mu/i conform to the law as it is 
^ at prefent^ not to what it will be tO'-mormu i ff^e are upon 9ur 
^ oaths fo to ao.** Counfel, as to matters of hR^ was likewife 
denied to Lord TVintony and to Lord Lovatj being in the cafe 
of an impeachment, which is excepted* out of the nA. But 
all the prifoners I have mentioned had, through the benigni^ 
of the times, counfel to attend them in priibn previous to their 
trials. 

Upon the trial of iflties which do not turn upon the queftion 
of guilty or not guilty, but upon collateral fads, prifoners un^ 
der a capital charge, whether for treafon or felony, always 
were intitled to the full affiftance of counfel. Humphry Staf- 
ford in the i ft of Hen. V 11. had counfel on his plea of bnQ'* 
tuary, Roger Johnfon^ whofe cafe is before reported, had 
counfel on the error in faft afligned by him for reveriing his 
outlawry, though in a cafe concerning the coin : and fo had 
John Harvey^ and every prifoner in the like cafe with him. 
See the Report, .upon the iflTue taken upon the fcveral matters alledged in the 
5^' fuggedion filed on the part of the Crown, purfu^t to the aft 

29 O. H. c. 34. ^f *« ^9* of ^^ King. 

Sect. 8. I come now to the head of evidence, wiiich 
divideth itfelf into two branches ; JVhat number of witnejis 
doth the a£f require^ and what matters may be given in «;/- 
dence : and though 1 have poflponed the confideration of this 
part of the a£l to this place, yet whatever will be (aid with 
regard to the evidence at the trial muft be applied to the evi- 
dence which fhall be given on the indiSlment. 

I know a difFcrence hath been taken in the conftrudtion of 
the ftatutes of £, VI. and of PA. and Ma* between the indi£bnent 
and the trial : but this diflin£lion is entirely without foundation 
even upon the foot of thofc ftatutes. But the prefent ad 
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* By the 20th of his prefent Majclly counfel is allowed in the cafe of an tin* 
pcachmenc ; and with great reafon, fince the defendant is ftruggling under tbi 
whole weight of the CommoDS of Grtat Sriuum^ 
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hath not left room for diat diftindion. It enadleth, ^ That cHAP. HI. 

^^ no peribn (haU be indi£iedy tried, or attainted of high treafon, 

^ whereby any corruption of blood may be made to the oiFen- 

^ der or his heirs or of mifprifion of fuch treafon, but upon 

<^ the oaths of two lawful witneiTes; either both to the £une 

^^ overt aft, or one of them to one and the other of them to 

** another overt a£t of the fame treafon ; unlefs he fliall wil- . 

<* lingly without violence in 9pen court confefe the fame, or 

^< (hall (land mute, or refiife to plead, or in cafes of high trea-> 

^ fon (hall peremptorily challenge above the number of 35 of 

« the jury." (Se£i. 2.) 

** Provided that any perfon, being indifted as aforefaid for 
*< any of the faid treafons or mifpriiions, may be outlawed and 
" thereby attainted : and in cafes of the high treafons afore- 
** faid, where by the law, after fuch outlawry, the party out- 
** lawed may come in and be tried, he (hall upon fuch trial have 
« the benefit of this, aft." (Se^f. 3. J 

And it farther enafteth and declareth, " That if two or 
^^ more diftinft treafons of divers heads or kinds (hall be al- 
*^ ledged in one bill of indiftment, one witnefs to one of the 
^ faid treafons and another witnefs to another of the faid trea- 
** fons (hall not be deemed two witnefles to the fame treafon 
« within the meaning of the aft." (Se£f. 4 J 

It hath been generally agreed, and, I think, upon juft grounds, 
(though Lord Coke hath advanced a contrary doftrine,) that at 3 Inft.i6. 
common-law one witnefs was fufficient in the cafe of treafon as 
well as in every other capital cafe. The only difficulty hath 
been upon the conftruftion of the ftatute of Ph. and .A&,, 
whether that aft hath repealed the ftatutes of Ed. VI. as far as 
they make two witneffes neceffary in all cafes of treafon. 

It may poffibly be judged needlefs at this time to enter far 
into this inquiry : but (ince the ftatutes of E. VI. plainly ex- 
tend to petit treafon, and the aft now under confideration as 
plainly doth not, it will not be time altogether mifpent to clear 
up this point \ for petit treafon ftandeth in this reipeft (ingly 
on the foot of the ftatutes of Ed. VI, 
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CHAP. III. I do not find upon looking over the State Triab ^^ tfait in 
Crown-profecutions any great regard was paid to the ads of 
£, VI. for near a century after they were fMifled \ or indeed to 
the common well-known rules of legal evidence ; though die 
audiorsTwho wrote in Aofe days do (bmetimes (peak of the ads 

^*999 1^* as then in force. In the cafe of IViUiam Tbimasy when they 
were undoubtedly in force, they were rendered quite nugatory 
by this very extraordinary refoludon, diat Me witmfs rfbis aum 
knewledge^i and another by bearfay from him^ though at THt 
THIRD OR FOURTH HAKD> made two witoefies or accufi>rs 

I St. Tfi. within the afts : and in the cafe of Sir Nicb^las Tbncbmrtony 

which cam^ to trial tlie fame term f, no foA c£ r^;axd was 
paid to them ; for though the prifoner Arongly infiftcd on die 
benefit of them, particularly of that which req.uireth the witneiFes 
to be brought face to face upon the trial, the counfel for the 
Crown went on in the method formerly pra&ifcd, reading exa- 
minations and confeflions of perfons fuppofed to be accom- 
plices, fome living and ameJneabUy others lately banged for the 
[ami treafon. 

In many of the fucceeding trials die prifbners were told, diat 
the flatutes of £^a'. VI. were repealed^ particularly that which 
required two witnefTcs face to face ; that this law had been 
found dangerous to the Crown; that witnelTes may be pre- 
vailed upon to unfay in court what they have faid upon their 
examinations j that the confeflions of perfons accufmg them- 
felves are the flrongeft of all evidence againfl their accom- 
plices ; that their partners in guilt are the gents de hur con^ 
dition the flatute of treafons % fpeaketh of; and that con- 
feiiions, though not figncd by the party, are of equal weight 
with thofe wliich are figned. This every man, who will do fo 
much penance as to read over the State-trials during the reigns 
of Queen EHz. and King JameSj will find to have been the 
dodrine and practice of the times : and I do not fee, that the 
cafe of Sir JValter Raleigh^ whofe trial, having been long Cnce 
printed and prefixed to his hi (lory, hath been more generaUj 

• Sec the State Trials from the ift of Queen Mary to the reftoration. 

■f Thefe cafes came on in K.^Jiv Term i Mar. and the Parliament of Ibc xft 
and 2d ¥h. and A/. d>d not meet till Novtmbtr following. 

^ The words of the ilatutc are, Et de ceo foil provabiemenl eataint-^'fv gtnti dt 
Imt cvutitioH I meaning plainly the judicium farium required by magna charts. 
yStt 3 Inft. 14.) 

3 feaj 
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read and cenfiired dian odiers,^ do not feei that that cafe, always CRAF. IIL 
CEcqpting die extraordinary behaviour of the King's attorney, coke. 
did in point of hardfhip differ from many of the former. 

In fucceeding times, when people of all ranks and parties 
had in their turn been learning moderation in the fchool of ad- 
verfity, light began to dawn lipon us. Lord Cbir, after his 3 loft. 94 to a< 
diigrace at court had given him leifure for cool refleftion, was 
of opinion, that the ftatutes of EtL VI. touching evidence are 
not repealed by i tf 2 PL ^ Ma. ; that two witnefTes are ftill 
required in cafes of treafon, not barely upon the indidment^ 
which he ftateth as an q>inion cnteruined by fome, but alio 
upon die trial. This, as fu: as J can colle<% from the pailage 
I have cited, was the refult of all his fearches into this matter; 
diough he doth not in every part of the pafTage exprefs himfelf 
with that light and preciiion which the importance of the fiib* 
]eBt required. 

In die cafe of Mr. Love^ Hale^ who was counfel for him, in- 1 Jt.tri. \^^ 
fifted, that two witnefles are neceflkry upon the trial in cafe of J'^'° '73»^ 
treafon, upon the foot of the ftatutes of Edw. VI., not repealed^ 
he (kith, in point of tejiimony by the Jiatute ^/'Ph. & Ma, ; and 
one of the counfel on the fide of die profecution, who upon sir Tho. Witi 
the whole argued with candour, admitted, that the ftatutes of ringioo. 
E. VI. are not repealed by that of Ph. W Ma,^ snd diat two 
witnefTes are ftill neceflary; but infifted, that one witnefs to 
one overt aft, and another to another overt aft of the fame fpe- 
cies of treafon are two fufficient witnefTes within the adh. This 
gendeman was the firft I have met with who confidered the point 
in this light ; in which, as I (hall fhew prefently, it hath been 
confidered ever-fmce the reftoration. 

IfaU in his fummary is clear, that the ftatutes of Ed. VI. sum. 26*, 
require two witnefTes to the petit jury in the cafe of treafon; 
and this, faith he, ftandeth notwithftanding the ftatute of the 
I 6r 2 Ph. ^ Ma. But in his hiftory of the Pleas of the 
Crown he fpeaketh more doubtfully. He faith in one place, i Hate 196. 
that it hath been holden by many diat the ftatutes of E. VI. 
arc ftill in force notwithftanding i ^ ^ Ph. & M. : in another, » Hale i%S. 
Aat two witnelTey are required upon the indi^mnt^ not upon 

tb4 
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3IAP. in. thi trial: in a third, after having (aid that it is agreed on il 
H*»«»9»ito hands, that the ftatute of PA. far AT. takcth away die iftfr^^ ^ 
two witnejfes on the trials he proceeded! to confider the opinioa 
of thde who argued, that, the trial being the fole obje& of that 
ftatute, it did not take away the nccefBty of two witnefles on 
the indtdbnent, (Ince the indi&ment and trial are in tbeir opi- 
nion two diftin£l things. 

He dien ofiereth many ftrong realbns, founded on great 
authority, againft that diftin£lion ; and fheweth, that die indid* 
ment ought to be confidered as infeparably incident to die trial 
and in truth a part of it ; and cancludeth thus, ^ And thus the 
^ rcaions fiand on both fides ; and though thefe feem to be 
^ ftronger than die former, yet in a cafe of this moment 
^ it is iafeft to hold that in pradice Mdiicb hadi Icaft doubt 
^. and danger, efpecially in cafes of life/' Thus fiur die learned 
judge appeared! to have been doubtful at leaft^ to iay no more% 
iaU 3o#. But in another pafTage fpeaking of informations in capital cafe 
taken by magiftrates upon oadi| and in what cafes and under ndiat 
reftridions they may be read in evidence, he iaith, ^ Though 
^ informations upon oath taken before a juftice of the peace 
^ may make a good teftimony to be read againft the offender 
« in cafe of felony^ where the witnefs is not able to travel, yet 
« in cafe of treafon^ where twa witnejfes are required^ fuch an 
« examination is not allowable ; for the ftatute requires, that 
^ they [if living] be produced upon the arraignment in the 
*• prefence of the prifoner, to the end that he may croGs- 
^ examine them," The ftatute his Lordfhip mentioneth can 
be no other than the 5 W 6 £. VI. Some other pafiages I 
might have cited from the hiftory of the Pleas of the Crown, 
where the learned author fluftuateth between two oppofite opi- 
nions upon this point ; but thefe are fufficient 

Kelyng reporteth, that, at a conference among the judges 
^ preparatory to the trial of the regicides, it was agreed, that 

the law requireth two witnefTes in the cafe of treafon; 
but that one witnefs to one overt aft of compafHng, (for 
compafling the King's death was the treafon then under 
confideration,) and another witnefs to another adl of com- 
paffipg, make two witnefTes of comparing. He afterwards 

fpeaketh 
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^>eakcth very doubtfully upon this point ; and at length faith) CHAP, ui, 
diat it feemed to him that at the common-law one witnefs was ^* '^ 49* 
fufficient in treafon, and that the i Sci Ph. & M. c lO. had 
repealed thejiaiutes oflL. VI. 

At Lord StaffgriFs trial the neceiSty of two witneflfes was 3St.Tri.ft04, 
treated as a point beyond all doubt. But his Lordfhip infift- ^'^7'^*^"" 
ing that there ought to be two to each overt a£l^ all the judges 
prefent delivered their opinions feriatim^ and declared, that one 
witnefs to one overt a£t, and another to another overt zSt of 
the fame Jpecies of treafon^ are two fufficient witnefles within 
the ftatutes : otherwife no government could be fafe, if traitors 
had but craft equal to their villany. From that time the point 
hath been fettled ; and in the fucceeding trials of that reiga 
and the next, though, many irregular things were done favouring 
<^ the times, this rule ftill kept it's ground : and in all the 
trials after the revolution, before the adi of the 7th of King 4St.Tti. 
William took place, it was ftridUy obferved. 

Having given this (hort hiilory of the difficulty which hath 
been founded on the ilatute of Ph. and M.^ I will take the li- 
berty of offering my own thoughts upon It. 

I conceive that the claufe upon which ^the doubt arofe, " That 
** all trials for any treafon fhall be according to the due order 
** and courfe of the common-law and not otherwife," was in- 
tended in favour of the fubjeS, not in the leaft to his prejudice. 
It was founded in the fame principle, and direded to the fame 
ialutary ends, which the flatute made but the year before, re- 
ducing all treafons to the flandard of the 25 £. Ill, had in 
view. By the one the fubjeft was fecured in his journey 
through life again/l the numerous precipices which the heat 
and diflemper of former times had opened in his way ; and the 
other reflored to him the benefit of a trial by a jury of the pro- 
per county, with all the advantages of defence peculiar to that 
method of trial, where former flatutes had deprived him of it. 
This I apprehend was the fole intent of diis claufe, which will 
te better explained by what followeth. 

By 32 H. VIII. treafons committed in IVales^ or where die c. 4. 
King's writ, runneth not, were to be tried in fuch (hires and 
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CHAP, m* hy fuch corrimiffioners as the King fhould appoint By 33d ^ 
• •«» Aat King perfons committing treafon) and confeffing it, and 

afterwards Becoming lunatick, might be tried without hivq 
brought to anfwer^ by the like fpecial commiffion in any countjF 
;a> tbe King fliould appobt : and by another ad of the iame year, 

peribns accufed of treafon or mifprifion committed in Engkmi 
or eUe^R^ierey being examined by three of the privy council and 
by them vebinufUly fujpiHid^ might be tried by fpecial coiik» 
miffion in any county the King fhould appoint ; and by the 
£une a^ the peremptory challenge in all cafes of treaibn ani 
mifprifion was abfolutely taken away. 

Thefe afts were derogatory to the due courfe and order if 
the common^law^ and in many inftances grievous to the fubjcA* 
The judges have therefore confidered them all as repealed by 
this general claufci fo far as concerneth treafons committed in 
England or fFiales, By this conflrufUon the trial by a jury of 
the proper county with a peremptory chaUengc of 35, which 
is with peculiar propriety called a trial according to tbe due 
eourfe and erdcr of the common^laWy is reflored. 

I H. vni. But the afts of the 28th and 35th of that reign for die trial 

'A* vTTT ^^ treafons committed on the high feas or out of the realm, 
though they introduced a method of trial new in thofe cafes 
and unknown to the common-law, have not been holden to be 
repealed by this claufc ; nor is the 35 H. VIIL repealed as^r 
as it concerneth treafon in foreign parts : for thefe afts deprive 
the fubjeft of no advantage for defence, to which he was before 
intitled : on the contrary, inftead of a trial according to the 
courfe and order of the civil-law, they introduced a trial founded 
in the wifdom and benignity of the common-law, with all the 
advantages for defence incident to it \ except only in the point 
of locality, which the nature of the cafes would not admit of. 

But the privilege the fubjet^ is intitled to under the fbtutes 
of En VI. of having the charge proved by two lawful witndfes 
and thofe brought face to face at the tdal, a mighty fafe-guard 
againft oppreifive profecutions, was never intended to be taken 

away 
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svrsLj by this general daufe ; nor in truth did the legiflature CHAP. IIL 
apprehend that it could be extended fo far. 

For by a fubfequent claufe * in the fame ftatute it is provid'^ 
ed, " That in all cafes of high treafon concerning coin current 
^ within the realm, or for counterfeiting the King's or Queen's . 
^flgnet, privy feal, great fcal, or iign manual, fuch manner 
^ of trial and none other be obferved and kept as heretofore 
^* hath been ufed by the common -law of this realm, any law^ 
^* ftatute, or other thing to the contrary notwithftanding.*' It 
will be extremely difficult to account for this claufe, which is 
admitted on all hands to have taken away the neceffity of two 
witnefles in the cafes touching the coin and feals, if the former 
claufe had done the fame in all cafes of treafon whatfoever | 
the latter clauie was certainly infcrted to effbdt fomething which 
the former had not : but I think the next zA maketh the mat* i & t P.ie M. 
tcr very clear if any doubt remainetli on this. It ena<3etfaf 
that in the cafe of offences therein enumerated touching the 
coin the offenders " may be indicted, tried, convidled, or at- 
** tainted hyfuch-like evidence and in fuch manner and form as 
^ hadi been ufed and accuflomed within this realm, at any timer 
** before the firfl year of our late fovereign Lord King E. VL" 
Here the matter of evidence, which appcareth to be the only 
point then in contemplation, is plainly expreifed and extended 
by name to the trial as well as the indictment ; and the very 
time when two witneifes firfl became neccfTary in both cafes 
is pointed out 

If the legiflature did intend by the former ad to take 
away the neceffity of two witneifes in all cafes of treaiba 
whatfoever, why did it not fpeak as plainly as it doth in this i 
And on the other hand, if it was conceived that this was 
done by the general words of the former aft, why is it dope 
in (pecial cafes in terms fo exprefs by this ? The different 
penning of two claufes in one and the fame aft, and alfb 
of two afts depending at the fame time and which proba- 
bly palled the royal aflent on the fame day, convincedi me, 
^t the legiflature had in contemplation two different ob« 
jefts, diflinft in their nature and tendency j and accordingly 



* See in Rt^Lti Stac. i St%Fb. and Ma. c, lo. f. 8. rj. both the claufes aC 

made 
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8AP.IXX» made different provifions refpe^vely fuited to the luture of 
each. 

I now return to the ftatute of King WtUlanu 

Though it required! two witneffes to each treafon, yet a col- 
lateral fad, not tending to the proof of the overt a£b» may be 
proved by one: for this ftatute confineth itfelf to the proof 
of the treafon, the proof of the overt aSfs ; and the ftatutes of 
E. VI. are confined to die evidence for proving the priibner 
guilty of the offences charged on bim^ which likewile muft be 
underftood of overt z&s. 

This difference, between the proof of overt wBU and of col- 
bteral fa£b, was taken by Lord Hob in the cafe of Captain 
yutxu Faughany who infifted and called witneffes to prove, that he 

k» ^l^» y^f^s a fubjeS of France bom in the dominions of the Fraub 
King. The couniel for the Crown called witneffes to proves 
that he was born in Ireland: and his counfel infffting diat 
there was but one credible witnefs to that fad. Holt (aid, 
^ That is no overt ad, if there be one witnefs to that it is 
^ enough \ there need not be two witneffes to prove him a 
^ fubjed, but here are more." His confeffion was likewife 
given in evidence as to that fad \ but it appearing, upon crofs- 
examination, to have been made the night he was taken and 
when very drunk, and the fad of his birth in Ireland being ab« 
folutely denied by him the next morning upon his cxaminadon 
taken before a magiftrate, litde regard feems to have been paid 
to his confeffion* 

The cafe of a confeffion made willingly and without vio- 
lence is excepted in this ad and in both the ftatutes of £. VI. : 
but there is a difference in the wording of thefe ftatutes, 
which I have thought did merit confideration fo far as to 
warrant a different conftrudion of them. The words of 
this ad are, ^^ unlefs the party ffiall willingly widiout vio- 
" lence in open court confefs the fame." The words in open 
court the ftatutes of E, VI. have omitted. Thefe words fecm 
to have been inferted in order to carry the neceflity of two 
•lalc 304. witneffes to the overt ads farther than the ftatutes of 
jl. iS. £^ VI. were formerly thought to carry it : for the conftruc- 

ng and tion of thefe ftatutes hath been, that a confeffion upon an 

1*^"' c cxamixwtion of the party,, taken out of court and before 

magtjiratt 
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tugi/frati vrptrfon having authority to take fuch examination^ CHAP. IIU 

proved upon die trial by two witnefTes, is evidence of itfelf 

liifficieot to coitvid, without farther proof of the overt a% ; 

hcy &y the books, fuch confeffion putteth the cafe out of the 

9atutey it fatisfietb thejiatute : and by confefEon is not meant 

I confeffion before the judge upon the prifoner's arraignment, 

Imt upon his examination before a magiftrate ; for, (aith Cokcy 3 lait i£ 

die words, without violence, mean willingly without any 

fnfmrej and the judge is never prefent at any torture, neither 

upon die prifoner's arraignment was ever any torture of« 

fered* 

But in the year 17 16 at a conference among the judges, 
preparatory to the trial of Francis Francia^ at which the at- 
torney and folicitor general, who were to conduct the profecu-^ 
tioH the next day^ lent their affiftance, no regard feemedi to 
have been p^d to the audiorities I have cited ; for it was then 
agreed, that upon the foot of thofe a^ of E. VI. by confeffion 
it meant only a confeffion upon the arraignment of the party ^ 
wbicb^ it was laid, amounteth to a conviction* 

Upon the trial of John Berwick in 1746, this opinion, $eep.x(M 
wfaidi, I confefs, I had never heard of before, though I be- 
lieve fome of die judges had feen it, was cited and much 
urged by the counfel for die Crown; and a MS. report of it 
was produced, of which I foon afterwards was &voured with 
a copy** 

In die cafe of Francis PFillis the counfel for die Crown g st. Tri. %$^ 
called a witnefs to prove what the prifoner bad (aid to him 255>>^*i*^3* 
toudiing the (hare he had in the treafon he then ftood charged 
vndu The prifoner's counfel objeAed to this fort of evidence, 
and infifled, that by diis aA no confeffion, except it be made 
in open court, (hall be admitted in evidence : but the judges 
ptfent were very clear, diat fuch confeffion is evidence ad-^ 
tmffible^ properto be left to a jury, and will go in corroboration 
of either tindence to the overt ads ; though it might be ftill a 
iCiputaUe point, whether a confeffion out of court, proved by 
two witnefles, is of \t&A£ fufficient to convi£t. Upon this laft 



^ 



* Evidence of a cenfeinon was holdcn fefficient by the learned jndges who 
fat opon the cotnmiilioa id the north in the fame fumner^ upoo the anthority 
•f flus opinion. 
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CHAP. UL point none of them, except Chief-Baron Ward^ delivered toy 
diren opinion : his words are, ^^ A confeffion (hall not i>^VI^ 
^ the want of a witne(s, there Jhall be two witnejjiis to the tre^ 
^ notwithjianding \ but to fay it (hall not be given in evi- 
Sir JiTiesMoa- « dcncc, there i8 no ground for it" The attorney-geoenl 
^^^^ admitted, that two witnefles are necellary befides the con- 

Sir RobertE)tre. feffion. The folic! tor is more explicit and laidi, ^ He (the 

<^ prifoner) fhall not be convidled on a trial without two law* 
^ ful witnefles, that is the thing provided for. It was to ex- 
^ elude a precedent that had been fettled in Tjtng^s cale,'' (Ac 
cafe already cited from Kelyng and HaUj) ^ but it was not 
^ deflgned to exclude all confeflions. That was evidence at 
*^ law, and always mud be fo. The deiign of the aA was to 
^ exclude confeffions from having the force of a convidion, 
^ unleis it were in a court of record; and to prevent a con- 
^ fefGon proved by two witneflTes from being a fufficient groanJ 
^ for a conviflion." 

In the argument in the cafe of /A7i7iV, the cafes of Faugbgn^ 
and of one Smith alias May were cited. Faugbau^t caie hath 
MSS.Traejand b^cn already mentioned. The cafe of Smtb was at an ad- 
'OmxMn, mijralty-fei&on in June 7 An. upon an tndidment for adher- 

ing to the Queen's enemies on the high feas. He made 
Alienage his defence, as Vaughan did ; and his confeffion, that 
he was an EngliJhman-\ioxn was holden to be admifftbli evi- 
dence by Trevor^ Powell^ Powisj Tracy and Bury^ though his 
counfel infifted on this aft of the 7 th of King PFiltiam. In 
that cafe it was (aid by the court, that the 7th of King fFtlliam 
was to prevent a confeffion being conclufiue evidence of the 
very avert a£f^ not to take away that fort of evidence of rW- 
latdral matters \ and Faugban*% cafe was cited and rdied 
on. 

In truth, with regard to all coUateral faAs not conductng 
to the proof of the overt a(^ I think we may fafely lay it 
down as a general rule, that whatever was evidence at com- 
mon-law isftill good evidence under the ftatute; T^rfucht ^^ 
laid before, is confined to the proof of the overt a^ 



• 2 tluiik VuHgLmg is the €af« cited in ITtUi^i trial by the name fiBA 

♦ The 



OF HIGH TREASON. 243 

The reader lees, that opinions hare been various touching CHAF. UU 
the fiifficiency of this iort of evidence : but perhaps it may be 
jocfw too late to controvert the authority of die opinion in 1 7 1 6^ 
warranted, as it hath been, by later precedents. All I iniift on 
ia, that the rule (hould never be carried farther than that cafe 
wrtranteth, never farther than to a confeffion made during the 
Iblemnity of ;aui examination before a magiftrate, or perfon hav- 
ing audiority to take it } when the party may be prefumed to 
be properly upon his guard, and apprized of the danger he 
ftandeth in. Which was an ingredient in the cafe of Francia^ 
and of Gregg cited in the argument on Francia^s cafe ; and 
in aO diofe already cited which came in^ judgment before the 
ftatute of King ff^llianu 

For hafty confeffions, made to perfons having no authority 
to examine, are the weakeft and moft fufpicious of all evidence. 
Proof may be too eafily procured, words are often mif-reported^ 
wheAer through ignorance, inattention, or malice, it mattereth 
not to the d^endant, he is equally aiFe£bed in either cafe ; and 
they are extremely liable to mif-conftrudion : and widial, 
-diis evidence is not, in the ordinary courfe of things, to be 
difproved by that fort of negative evidence, by which die proof 
of plain b£ts may be and often is confronted. 

The diftinfiton I aim at between confeffions made upon an 
examination of: the party by a magiftrate or perfon havir^ 
authority to examine, and hafty unguarded declarations made 
in the hewing of perfons having no fuch authority, may pro- 
bably reconcile what fell ftooa the court and the King's coun- 
iel in /f7//iV's cafe already mentioned, with the opinion in 
Francia's i fince, in die cafe of WilUsy lio examination was 
had before a magiftrate or perfon having authority to examine, 
as there Was in die other. 

I would not in any thing I have (aid be underftood to ar- 
raign the proceedings in the cafe of Berwick before mentioned* 
He was found in a prifon affigned by the Duke, after the 
jiirrender, to the officers in the rebel-garrifon, and to nom 
but ffficerif whither he went with the reft of them. He ap« 
peared among them and took the rank of an officer. Thefe 
fa£b, together with his declarations, all proved by two wit- 
neflfes, were, I diink, very properly confidered by two learned 

0.2 judges 
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CHAP. Ut judges not as a bare confeffion after the h€t^ but as an evi- 
dence upon die fpot and in the very fcene of a^<Hi« And with 
regard to the proceedings in the North already mentioned, I 
doubt not the learned judges went upon good grounds ; die dr- 
cumftances of each cafe, which I am not apprized of, being 
duly confidered. 

The wording of thefe a^ touching confeffions, ^ unlefi 

*' the party (hall willingly and without vioUnct confefi die 

Fortefcue de *^ fame,'* fuggefteth a matter which I will juft mention. The 

Liudibus &c. common-law knew of no fuch engine of power as the rack or 

torture to furnifh the crown with evidence out of the prifbner*! 
jlnft. 35* mouth againft himfelf or other people. It was, as Lord Coh 

kiformeth us, firft brought into the tower by a great minifler 
in the time of i/. VI., dire£Uy, faith he, againft law^ cniccm* 
not bejujlified by any ufage : but in b& it was pnidtfed, thougbi 
I believe, fparingly, and never, (aith King Janui *,but in cadb 
of high treafon, for more than a century afterwards f. 

This accounteth extremely well for inferting the woids, 
without violence^ in the ftatutes of E* VL I cannot (b eafily 
account for them in that of King WitUamm 

St<^ 9. Sect. 9. This aft in fubftance followeth the rule nrfiich 

No eviiirnce of had already taken place with regard to the neceffity of two wit- 
nj uld? ^ nefics to the fame treafon, but it goeth ftuther ; and, left 

the prifoner (hould be furprifed or confounded by a multi« 
plicity and variety of fa£b, which he is to anfwer upon die 

* See K. Jamti^i premonition^ edit. 1609^^. 130. 
1 St Tri. 1* ^^ ^^^ ^^^^^ "^ ^^^ lLax\i of EJfex and Southamfiii, the Attomey-gese- 

• Cuke.' "^ * extoUcth the great clemency of her Majefty towards the confptnton, 

that none of them were put to tbt rack » torturg ; and acknowledgeth the pa^ 
nrfs of God towards her^ and bis juft judgment upon the prifonersy that the trudi 
had been revealed by the witnefles witbout rick or torture of any of them. 

A Arain of adulation, to fay no worfe of it, naufeout and for<lids highly 

unbecoming a gentleman of the profedion ; cfpecially one who well knew, 

and hath informed his readers, tlut any kind of torture in th^ cafe woaU 

have been utterly illegal. 

Ru(hworth| When Febon upon his examination at the council-board declared, as he had 

Whitlock, always done» that no man living had inftigated him to the murder of the Doka 

of Buciinfham or knew of his intentioui the BiOiop of Lcndofi faid to him, " If 
« you will not confefs you muft go to the rack,** The man replied, " If it muft 
<* he fo, I know not whom I may accufe in the extremity of the tortun^ 
*' Biihop Laud perhaps or any Lord at this board.'* Sound fenfe in the motsh 
of an enthufiaft and a ruffian 1 

Liiud liaving pix>pofed the rack, the matter was fliortly debated at the boanlf 
and it ended in a reference to Che judges; who uaaaimoufly refolvtd thattbtf 
rack cannot be legally ufed« 

fpoti 
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Ijpc^ it enaAcdi, ^ That no evidence (hall be admitted or CHilP.ni. 
^ given of any overt ad that is not exprefly laid in the indi6l- 
^ ment againft any perfon or perfons whadbever.'' (Se^. 8.) 

The fenfe 6t this claufe I take to be, that no overt aSt 
amounting t9 a A/Kn£f indeptndent charge^ though falling un- 
der the (amehead of treafon> fliall be given in evidence, unleis 
it be exprefly laid in the indidment; but ftill, if it amounteth 
to a direiS proof of any of the overt a£b which- are laid, it may 
be given in evidence of fuch overt a£b. 

In d>e cafe of Atnbrofe RookwBod^ who was IndiAed for 4St«Trk 
compaffing Ae deadi of the King, two of the overt zBt$ 
charged were, that he and others met and confulted the pro* 
per means for way-laying the King, and attacking him in his 
coach % and alfo diat they agreed to provide forty men for that 
parpofe. The couniel for the Crown offered to give evidence, 
that die priibner produced to one of the confpirators a lift of 
the names of a fmall party which was to join in the attempt, 
and of iM^ch he was to have the command, with his own name 
at the bead of the lift as their commander. This evidence 
was oppofed by die priibner's counfel, becaufe that circum* 
ftance was not charged in the indidment; and this claufe of 
the aft was much prefled : but the court faid, that this cir- 
cumftance^ if proved, amounting to a dired proof of the overt 
a£b which were laid, vi^. the meeting and confulting how to 
kill the King, and their agreeing to provide forty men for that 
j>urpofe, and fidling under the fame (pedes of treafon, was very 
proper to be given in evidence ; and in Major Lowict^s cafe ibid, 
they declared, that if the circumftance of providing forty men 
had pot li^en laid, it might notwitliftanding have been giv^ 
in evidence, for it was a dired proof of the firft overt aft, v/^ 
dw me^g and confiilting the proper means to kill the . 
King. 

The &ne rule was laid down in die cafe of Mr. Layep. His ^ SLTri, 
corrcfponding with the pretender, diough not laid, and diough 
njade trealbn by die ilth and 13th of King UniUam^ was . 
given* in evidence; for it direftly tended to prove one overt 
9ft Aat was laid| vit^ his confpiring to. depofe the King 

0,3 and 
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« tiA?. in. and to fhce the pretender on the throfie. The like fole iM 
i7;Repoit>9, given in the cafes of Deac$n and Sir ^Mn Widdirimn wfM 
die Ipecial commiffion in Surry 1746* 

StTrii On die odier hand, in the cafe of Captain Fmgbmm^ iqM 

an indidment for adhering to the King's enemies on the Ugii 
fea, the overt aA laid was his crubing on the King's fiibjads 
hm ViffU ctfUed tbe Lifol CUmtnrtf: the counfel for llie Cnym 
offiered evidence to prove, that he had, fome tioae before, est 
away the cuftom-houfe barge, and had gone »-cniising in hiTs 
This evidence was oppofed by the prifoner's counfel, and, after 
fome debate, rejeded by the court : for, were it tnie, it was 
no fort of proof, that the prifcner had cruized in tbi Liyd 
CUncarty\ which was the only fiidhe was then to anfwer for« 

The rule of rejcding all manner of cvidenoe in crioiiiial 
profecutions diat is foreign to the point in iffiie is founded on 
found fenfe and common juftice. For no man is bound at th^ 
peril erf* life or liberty, fortune or reputation, to anfwer at once 
and unprepared for every adion of his li£e» Few even of ths 
beft of men would choofe to be put to it And had not tbofe 
concerned in ftate-pro&cutions, out of their a^eal for Ae pdblick 
fervice, fometimes ftepped over this rule in the cafe qf treaibos, 
it would perhaps have been needlefe to have made an ez- 
preis provifion agatnft it in that cafe; fince the common bw 
grounded on die principles of natural juftice hath, nude the 
like provifion in every other. 

The claufes in the a£t, which do not fall under either of die 
heads I have fpoken to, come now to be confidered. 

' left. TO. Sect. 10. The lOth and iidi fedions make provifion b€ 

»aSft fa ? * ^^^^ ^^ ^^^ indifferent trial of Peers and Peerefo in 
cafes of treafon and mifpriiion. The mifchief recited is, fhtt 
in the trtal'ofa Peer or Peerefs THE MAJOR VOTE isf^tum 
fir cMdtmmitim #r acqmital\ vfisreoh faith ihc9fBt^mtii trkl 
rfa commoner a jury rftvielve freiboUin nmft all agrei iu Aar 
vtrdUl^ Idodbtdiiswasnattbfrealmifehieftbfcaufetheicmei^ 

itftif 
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itkif i% open to the feme. The major vote is ftill fulficient CHAF.IIL 

and muft be (b ; and if the method of trial in the court of the 

Lord High Steward was in contemplation, as I conceive it 

was, yet even there, though the major vote is fufficient, the - ^^ 

majority muft confift of tweivi or more. *' 

The real mlfchief, cautioufly pafled over, I take to have 
been, that in the trial of a Peer in the court of tie High 
Steward die Peers-triers were a fele£l number returned at the 
nomination of the High Steward, and the priibner was in ^^ P** H^' * 
every cafe debarred the benefit of a challenge. This was the 
real mifchief, and it was in many cafes feverely felt. Accord- 
ingly the 2£t applieth the prc^r remedy j for it enafteth, 
•* That, upon the trial of any Peer or Peerefs for treafon or 
^ mifprifion, all the Peers who have a right to fit and vote in 
^ Parliament ihall be fummoned twenty days before the trial to 
^ appear atfucb trial \ and that every Peer fo fummoned and 
^ appearing (hall vote in the trial of fuch Peer or Peerefs^*' 
having firft taken the oaths appointed by the ad *• 

The nespt claufe provideth, " That neither this zGt nor any 
tf tbing dierein contained (hall any way extend or be conftrued 
« to extend to any impeachment or other proceedings in Parlia-- 
^ ment in any kind wbatfoever.** (Se£t J2.} 

The words of the laft claufe are very general, and (eem to 
exclude every proceeding in full Parliament (or the trial of a 
Peer in the ordinary co^rfe of juftice. But that conftru£tioii 
was rejected in the cafes of the Earls of Kilmarnock and Cro'- 
martie and. of the Lord Palmer inp ; and accordingly all the 
Peers and Lords Spiritual were fummoned ; and ^o(e Lords 
who appe^ed having taken the oaths appointed by the aft, 
the bi(bops upon the day the trial came on, a(ter miaking the 
ufual proteftatibn, withdrew; and the.prifoners, before their 
arraignment, were inarmed by the High Steward, diat they 
wei:e indtled (o die bene(it of this ad in it's fiiU extent. 



* See the conference between the Lords anU Commons upon this claufe in 
^C«Mc/'s 3</ vol. p, 6x5. Both Houfes plainly underitood the daufe to refer 
!• ibe Cril)l of a Peer in the court of the Lord High See ward. 

a4 The 
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QUAf^m* The fumwoning the Lords . Spiritual to die trial o^thofe 
Lords was> I apprehend, a prudent caution, in order to obviate 
a doubt, that might otherwife, at that critical dme^ have axifin 
from the words ojf the ftatute, which, as I before bbferved, are 
very general. But, general as they are, I do not conceive, tha 
they ihade that meafure, though extremely prudent) atfduti^ 
and indifpenfibfy neceflary ; for general words in a ftatute muft 
be controuled by the apparent intent of the legiflature } Aej 
muft in conftruAion be adapted to cafes then in cootemplatioiii 
and to every other provifion in the ftatute, fo as to render die 
whole one uniform confiftcnt rule. 

I will now in a few words apply this observation to tbe pie« 
fent cafe. 

The zSt provideth, that every Peer fo fummoned and ap« 
pearing fliall vote in the trial. By voting in the trial muft, 
as I apprehend, be meant voting throughQut the trial, voting as 
a competent judge in every queftion that ihall arile during the 

, trial ; and, above all, in the grand queftion for condemnatioQ 
or acquittal. Now upon this laft queftion tbe bifliops cannot 
vote i though it hath been refolved, and prafiice hadi efta- 
blifhed the rule, that in a proceeding in full Parliament in a 
cafe of blood) they may, if they choofe it, vote upon J\previ$ia 
queftions *. But in a proceeding in the court of the High 
Steward, which, I conceive, this claufe of the ftatute had prin- 

. cipally in contemplation, and to which no mere fpiritual Lord 
vpas ever fummoned or could be, no queftion but for acquittal 
or condemnation is the fubjed of any vote ; for in all points of 
law or pra£Uce the High Steward give^ the rule as fole judge 
in the court. 

To conclude this head, tbe a(Sl may, with propriety enough, 
be faid to regulate the proceeding in both courts, that of the 
High Steward and that in full Parliament; but it doth not 
alter the nature and cohftitution of either. Confequently, 
it doth not give to the Lords Spiritual any right in cafes of 
blood, which they had not before; what conclufions foever 
men of interloping bufy talents may hereafter be tempted to 



■•;■ 



* See tbe Lords* Journal i^tb anil 14th May 16791 in tbe cafe of Lord 
pmnhy and the popi(h Lords. 
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^raw from it^ or from this precedent ; which, as I &id b^ofe) C)iAP« IIIi 

is founded in greaf wifdom for obviajting doubts, which n^ght 

have arifen, and proceeded from the fame prudential motives 

£nom which die s£ts I have already cited for faving the rights of See s^a. 3 <i 

Che Peerage did. The meafure in both caies was extremely ^ c^^* 

light but not of abiblute indifpenfible neceffity. 

Sect, i i. By die 5th and 6th fedions of the ad no pro- SeA. ir. 
fecution fhall be for any of the treafons or mifprifions within J^S^SSi^ 
the a£ty committed in EnglanJj JVaUs^ or Berwick upon Tweedy ' 
unlefi the bill of indi&ment be found within three years after 
the oflfence committed ; £ive in cafes of aflaffinadon attempted 
on the perfon of the King by poifon or otherwife. 

This limitadon is by the letter of the 2iSt confined to die 
fbudiern parts of Grmt Britain^ and before the union it could 
not be odierwife. But I conceive, that by the general tenor 
of the 7 An. it is extended to treafons of the like kind com- 
mitted in Scotland: it was fo underftood at the time of the 
rebellion in 1715 s and therefore after all die proceedings upon 
die (pecial commiffions in England were over, another fpecial 
commiffion went into Scotland merely for the finding bills of 
indidment in the proper coundes and ftew^urdes, in orjer to 
|>revent the limitadon taking place. 

Sect. I2. I will now confider the clauies in the 7di of 5^ ,^ 
Q. Ann^j which I before hinted at. The nth fe^on of that Provifiootof 
ad providetfa, << Tba( when any perfon is indided for high q^ 21! 
^ treafon or mifprifion of treafon, a lift of the witnefles that- 
^ iball be produced at the trial for proving the laid indid- 
^ mejjty and of the jury, mentioning the mmes, profefllon and 
^ place of abode of the (aid witnefles and jurors, fliall be 
^ given at the fame time that the copy of the indidment is 
^ delivered to the party indicted; and that copies of all in* 
** didments for the offences aforeiaid widi fuch lifts fliall be 
^ delivered ten days before the trial| and in the prefence of twQ 
^ pr more credible witneflesJ 
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BAP. nL 'This provifion wOl, as the cafe now ftands, take jdace iqK» 
the death of the pretender. Whether tt ina7 not he proper tx» 
117Gco.II. poftpone the effisA of it to die death of ht$ fonsy upon die fiune 
19* motive that the daufe in this tSt touching; the corruption of 

blood upon an attunder for high treafon hath been poftponed 
to diat event ; or indeed ^edier it fhould be fuflfered to tdoc 
place at all muft be fubmitted to better judgments. But feme 
obje^ons have occurred to me, which I will mendon. 

wS Oeo.111. No provifion is made with regard to the treafons not oom* 
Si* ^* V) prehended vdthin the general purview of the 7th of King 
William or by name excepted out of it. The ivords of die 
a£l, *< Indited for high treafon or miiprifion of treafens" ^^ 
large enough to take in all manner of high treafons and mi^i- 
iion of treafon, and undoubtedly they will be fe underftood; 
ibr diis zBt will be confidered as one of thofe which merit a 
liberal conftrudion. 

When this daufe fliall take place no high treafon or mi^« 
iion of treafon, not even thofe concerning the coin^ can poffibly be 
tried in the circuit, nor at the Old Bailey^ without great dday 
and double expence : for the copy of the indi^ment cannot 
be delivered before it is found by the grand jury, diey make 
the ,bill preferred to them an indictment by finding it ; and ten 
clear days, exclufive of the day of delivery and the day of trial, 
and of intervening Sundays^ which is the prefent practice founded 
on the 7th of King ff^Uiam^ will carry the afiair much beyond 
the time allowed for any affixes or ordinary gaoMelivery in die 
kingdom. 

The fumifhing the prifoner with die names, profeffions, and 
places of abode of the witneiles and jury fo long before die 
trial may ferve many bad purpofes, which are too obvious to 
be mentioned. One good purpofe, and but one, it may ferve. 
It giveth to the prifoner an opportunity of informing himfdf of 
the charader of the witnefles and jury. But this fingle advan- 
tage will weigh very Kttle in the fcale of jufKce, or found po- 
licy, againfl the many bad ends which may be anfwered by it. 
However, if it weigheth any thing in the fcale of juflice, the 
Crown is intitled to the fame opportunity of fifting the cha« 
rader of die prifoner's witnefles, 

£9»l 
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tice is cei tainly due to the Crown and die publick. cHAP* IXL 
For let it be remembered, that the publick is deeply interefted 
in every proTecution of this kind that is well founded. Or 
fliali we prefume, that all the management, all the pradiflng 
upon die hopes or fears of witncfles lyeth on one fide ? It is 
true, power is on the fide of the Crown. May it, for the fake 
of die conftitudonal rights of the fubjed, always remain where 
the wifdom of the law hath placed it ! But in a Government 
like our*s and in a moft changeable climate, power, if, in cri* 
minal profecutions, it be but fufpeded to aim at oppreiHon, 
generally difarmeth itfelf. It raifeth and givetb countenance 
to a (pirit of oppofition, which &lling in with the pride or 
weakneis of feme, the falfe patriodiin of others, and the 
fympadiy of all, not to mention private attachments and party-* 
conne^onSy generally turns the fcale to the favourable iid^ 
and frequendy againft the juftice of the cafe. 



END OF THE DISCOURSE 
ON HIGH TREASON. 
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INTRODUCTION 

T TH t 

DISCOURSE ON HOMICIDE. 

IS H A L L confider the law touching hotmcide under the' 
following dilHniEtions. 

It is eidier occafioned by accident^ which human prudence 
could not foreTee or prevent. 

Or it is founded in juftice. .- . -• 

Or in neceffity. 

Or it is owing to a fudden tranrport of paffion^ which| dirough 
the benignity of the laW) is imputed to human infirmity. 

Or it ifi founded in malice. 

Before I proceed to thefe matters I think proper to premife 
a few things. 

I. In every charge of myirAtty the fa^ of killing hting frft MaTieepre^ 
fravedj2i\ the circumftances of accident^ neceiSty,orinfirmity are ^«»^' 
to be latisfaAorily proved by die prifoner, unlefs they arife out of 
die evidence produced againft him ; for the law preiumeth die (Ld. Rayn^ 
hSt to have been founded in malice, until the contrary appear- scnu*77t.) 
eth. And very right it is, that the law (hould lb prefume. 
The defendant in this inftance ftandeth upon juft the fame 
foot that every other defendant doth : the matters tending to 
juftify, excufe, or alleviate muft appear in evidence before he 
can avail hinxfelf of them. 

a. In every cafe where die point tumeth upon the quef* PtorinceoftlM 
lion, whether the homicide was committed wilfully and malici- '^* 
oufly, or under drcumftances juftifying, excuiing, or alleviat* 
iflg, the matter of &£l, viz. whither thefa&s alledged hy w€j 
^ jujiification^ excufe^ cr alleviation are true^ is the proper 
and only province oS the jury. But whether^ upon a fiippo- Prevfaoiaf His 
fidon of die truth of fiias, fuch homicide be jnftiMj e». (u^Ra7m. 
cufedf or aQeviated muft be iiibmitted to the judnicm ff '49S* **' : 
(he court} ix die cooftruSion the lavr pottv^ upcm b&t ^*^77>l' - 

ftated 
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ftated aod agreed, or found by a jury is in this, as la iD other 
cafes, undoubtedly the proper province of the court. In cafa 
of doubt and real difficulty it is commonly recommended to the 
jury to ftate &£h and circumftances in a fpecial vcrdi^ But 
where the law is clears the jury, under the dtredion of ike 
court in point oflaw^ matters of faifl being ftill left to their de- 
termination, may, and, if they are well advifed, always wiH fiail 
a general verdict, conformably to fuch dire6tion« 

Jd qu^icn^m jurii ncn nfponJint juratores^ 

(flfilQocioQof 3- When the law maketh ufe of the term AtaUct 4tfm^ 
!■>&» tboughty as defcriptive of the crime of murder, it is not to be 

underdood in that narrow reftrained fenfe, to which the mo- 
dern ufe of the word Malice is apt to lead one, a prindpli rf 
wwliVoUnce to particulars ; for the law by the term MaEce in 
this inftance meaneth, that the fa£t hath been attended widi 
. fuch circumftances as are the ordinary fymptoms of a widud| 
depraved, malignant fpirit. 

In the cafe of an appeal of death, which was antiently dr 
ordinary method of profecutlon, the term Malla is not, as I 
remember, made ufe of as defcriptive of the ofience of munkr 
in contradiftinftion to fimple felonious homicide. The prece- 
dents charge, that the fad was done ncqiiliir ki infcUniiy which 
fiilly talceth Li the legal fciife of the word Aialice. The words 
per nwUtiam and maliti&si our oldeft writers do indeed fire- 
quently ufe in fomc other cafes ; and they conflantly mean an 
adion flowing from a wicked and corrupt motive, a thing 
done malo animoj mala confilentia^ as they expreft tfaemfelves. 
Of which many indances might be given. I will mcotioQ one 
or two. 

The method of proceeding in antient times in a cafe of 

robbery or larciny, where the ftolen goods were found upon 

the defendant, was, that if lie alledged that he bought them 

of another, whom he named and vouched to warranty, the 

vouchee, if he appeared and entered into warranty, was (o 

[>• CoronS, ftanJ in the place of the defendant pro hno ^ malo. Brae^ 

u}i.t7. fofg fpeaking of this matter faith, Intrat juandoque in defn* 

Jionem ^ warrantum aliquis malitiosc feT per fraudem bt per 

-ib. I. cjf. mercedem^ ficut <ampio conduffitius. — fXrftt, on the fiune fcb- 

' *' *" je&y after ftating the cafe of the hired champion in Brat* 

toiCi 
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tpn^% words9 putteth another fimilar to it. A perfon in holy 
orders entereth into warranty for hire, but refufeth to take his 
trial before lay-j udgcs propter privilcgium cUricaU. In this cafe, 
faith he, the warranty avalleth nothing, '' Et cUricus gaola pro 
** malitia ccmmittetur fcf redimatur^* 

The legiflature hath likewife frequently ufed the terms maVia 
and tnalicioujly in the fame general fenfc, as denoting a wicked, 
perverfe, and incorrigible difpofition. 

The ftatute de malefaSloribus in ^jrm reciteth, that thofe 21 E.I. flat. s» 
tre(paflers did frequently refufe to yield themfclves to juftice; 
** immo malitiam fuam profequendo & continuando*^ did flee or 
ftand upon their defence. 

The 4 and 5 Ph. and M, enaSeth, « That every perfon C. 4. 
" tfiat (hall malicioujly command, hire, or counfel any perfon to 
" do any robbery — and being arraigned fliall ftand mute of wj- 
« ZrV/." The word in both parts of the aft plainly importeth 
in general a wicked, perverfe, and incorrigible difpofition. 

Numberlefs inftances of the like kind might be produced, 
which, I doubt not, every attentive reader hath obferved. But 
diefe are fufHcient. 

In the fame latitude are the words malice aforethought to be 
underftood in the ftatutes which ouft clergy in the cafe of 
wilfiil murder. The tnalus animus y which is to be coIlc(Sljd 
from all circiimftances^ and of which, as I before faid, the 
court and not the jury is to judge, is what bringeth the of- 
fence within the denomination of wilful malicious murder, what- 
ever might be the immediate motive to it ; whether it be done, 
as Ae old writers exprefs themfclves, ** ira vel odioy vel caufd 
•* lucri-!* or firom any other wicked or mifchievous incentive. 

And I believe moft, if not all the cafes, which in our books 
ate ranged under the head of implied malice^ will, if carefully ad- 
verted to, be found to turn upon this fmgle point, that the b& 
hath been attended with fuch circumftances as carry in them 
Ae plain indications of an heart regardle(s of fecial duty and fa- 
tdly bent upon mifchief *. 

* The woi«] malUU is ufed in the fame general feiife in the bell Roman 

authors and in the civil laxv. (Sec Calvin % lexicon jui id. or indeed any other 

approved didiooaiy. Verb. Mulitia,) But I think it much fafer to coiifuic 

our own books fur the fen fe of terms made ufe of in our law. See Lord 

it^ 1457. KiU ia6j 127. (.9r>(/. 770. z Rdl, Kcp.46j.) 

R I pro- 
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I proceed now to the fcveral (pecies of homicide^ a$ tintf 
fall under the dillin<£lions before mentioned. 



CHAP- I. 

Homicide occalioned by Accident, which human 
Prudence could not forefee or prevent, impro- 
perly called Chance-medley. 



THIS fpecies of homicide is where a man doii^ a law^ 
ful a£l without intention of bodily barm to any perfony 
and ufing proper caution to prevent danger, unfortunately hap- 
peneth to kill. A variety of cafes coming within this de&rip- 
tion of homicide involuntary and merely accidental have been 
put by the writers on the fubjed^ which it is not neceflary 
for me to repeat in this place. It will be of more general fer- 
vice to ftate the feveral reftridions and limitations, under vAicb 
this rule is to be confidered, which will make the true extent 
of it better underftood. 

Sc<5^. I. Sect. i. In order to bring the cafe within this dcfcrip- 

fa'uwfuror *^^"> ^^^ ^^ "P°" w*^'^^ ^^^* «"^"e^^ "^"ft be lawfiJ : for if 
uuiawful. the acft be unlawful, I mean if it be malum infe^ the cafe wiH 

amount to felony, either murder or mandaaghter, as drcum- 

ftances may vary the nature of it. If it be done in profecu- 

tion of a felonious intention it will be murder, but if d^ intent 

went no farther than to commit a bare trefpafs, nuuiflaughter: 

3 Inft. 56. though, I confefs, Lord Coke feemeth to think otherwife. 

I do not intend to enter into a long detail of cafes &lling 
within this rule, or any others which I fhall lay down. I will 
content myfclf with a few plain inftances : for I have neither 
leifure nor inclination to give the reader a common-place of 
what other writers have faid. My defign is, as &: as I am ablC) 
to reduce every fubje6l I treat of to it's principles j and the 
cafes I cite are intended merely by way of illuftrationr 

Kcl. 117- j1^ fliooteth at the poultry of JS, and by accident killcth 

* a man j if his intention was to ftcal the poultry, which inuft 

be 
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be colIe<3ed from circumftances, it will be murder by rcafon of CHAP. I. 
that felonious intent ; but if it was done wantonly and without 
that intention it will be barely manflaughter. 

The rule I have laid down fuppofeth, that the a£l from which 
death enfucd was malum in fe : for if it was hircly malum prohi^ 
bitumy as (hooting at game by a perfon not qualified by ftatute- i Hale 475] 
law to keep or ufe a gun for that purpofe, the cafe of a perfon 
fo offending will fall under the fame rule as that of a qualified 
man ; for the ftatutes prohibiting the dellruilion of the game. 
Under certain penaltiesy will not, in a queftion of this kind, en- 
hance the accident beyond it's intrinfick moment. 

Sect. 2. Death enfuing from accidents happening at (ports Scft. 2. 
ttnd recreations, fuch recreations being innocent and allowable^ i^crcatbnl?** 
■falb within the rule of excufable homicide. Lord Hale indeed i Hale 471, aa 
feemeth to be of opinion, that perfons playing at cudgels or ^^* 

foils, or wrcfUing by confent, if death enfueth from a blow, 
pufh, or &11 given in thofe exercifes, ought to be excepted out 
of this rule. This opinion he groundeth upon a principle very 
true when properly applied ; but he feemeth in this place, I 
rpeak it with great deference, to be miftaken in the application 
of it. ^^ He, faith the learned judge, that voluntarily and know- 
*< ingly intends hurt to the perfon of a man, though he intend 
^ not death, yet if death enfues, it excufeth not from the guilt 
^ of murder, or manflaughter at leaft ; as if A. intends to beat 
•* B. but not to kill him, yet if death enfues, this is murder or 
^ manflaughter, as the circumftances of the cafe happen." 

If A. intendeth to beat B. in anger or from preconceived 
malice^ and death enfueth, it will doubtlefs be no excufe, 
that he did not intend all the mifchief that followed: for 
what he did was malum in fe^ and he muft be anfwerable for 
the confequence of it. He certainly beat him with an in- 
tention of doing him fome bodily harm, he had no other 
intent, he could have no other; he is therefore anfwerable 
for all the harm he did. But is this the cafe of perfons who 
in perfe£): friend(hip engage by mutual confent in any of 
thofe recreations for a trial of flcill or manhood, or for improve- 

R 2 ment 
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CHAP. t. meiit in the ufc of their weapons ? Here is indeed Ac appear^* 
ance of a combat, but it is in reality no more than a friendly 
exertion of ftrcngth and dexterity for die purpoTes I have men<» 
tioned. And, which taketh the cafe out of the general rule laid 
down by the learned judge, and entirely diftinguifheth it from 
I that he putteth by way of illuftration> bodily harm was not the 

motivi on iitherjide, I therefore cannot call theie exercifes un* 
lawful ; they are manly diverfions, they tend to give ftrength, 
ikill, and a&ivity, and may fit people for defence, publick as 
well as perfonal, in time of need« I would not be underftood 
to fpeak here of prize-fighting and publick boxing-matches, or 
any other exertions of courage, flrength and adivity of the like 
kind, which arc exhibited for lucre, and can fenre no valuable 
purpofc, but on the contrary encourage a fpirit of idlenels and 
debauchery ; for thefe diforders will, I conceive, fall under a 
quite different confideration* 

As to playing at foils, I cannot &y, nor was it ever fxA 
Aat I know of, that it is not lawful for a gentleman to Icam 
the ufe of the fmall-fword ; and yet that cannot be learned widi-* 
out praftifing with foils. The learned judge in the paf&ges 
laft referred to citeth two cafes againft this cxercife. The 
firft is not particularly ftated, and therefore I lay nothing to it. 
The other, Sir John Chichc/fer^s cafe, doth not in my opinion 
conclude to the point in queftion ; for there was infaSf noplaj- 
ing AT FOILS in that cafe ; Sir John paflTed at his fervant with 
liis fword in the fcabbard, he parried with a bedftafF; and ifi 
the heat of the excrcife the cha|>e of the fcabbard flew off", and 
the fervant was killed by the point of the fword. Sir John 
ought not to have ufed a deadly weapon with fo little caution. 
The chape was likely enough to be beaten off in the violence of 
the play, and if that fhould happen, death, or fome great bodily 
harm muft enfue. He did not ufe that degree of circum- 
fpeclion which common prudence would have fuggefted ; and 
therefore the fa£t, fo citcumj}anced^ might well amount to man- 
flaughter, though the cxercife itfelf with proper weapons might 
have been other wife lawful. 

• The 
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The learned judge mentioneth the cafe of publick joufts and CHAP, li 
tournaments without the command of the King, as falling within 
the fame rule with the exercifes juft mentioned : but the cafes 
differ greatly ; for publick joufts and tournaments drew a great 
concourfe of high fpirits and warm blood into the field, ajfem^ 
blies not always confijient with the publick tranquility j andfeldom 
ending without fome bloodjhed. And for that reafon, I prcfume, it 
was, that cyen in Aofc days of chivalry they were deemed un- See Madox's 
lawful afTembljos, unlefs by fpecial licence from the Crown. ca^Ub *3. c7 

A man at the diverfion of cock-throwing at fhrovetide, which 
hath too long prevailed, mifted his aim; and a child looking 
on received a blow from the ftafF, of which he foon died. I 
once in the circuit ruled it manflaughtcr. It is a barbarous 
unmanly cuftom, frequently productive of great diforders, dan- 
gerous to the by-ftanders, and ought to be difcouraged. 

Sect. 3. If an aftion unlawful in itfelf be done deliberately sea. 5. 
and with intention of mifchicf or great bodily harm to particulars, A peHon ur 
pr of mifchief Indifcriminately, fall it where it may, and death led in doinp 
enfue againft or befide the original intention of the party, it will ""lawful a< 
be murder. But if fuch mifchievous intention doth not appear, 
which is matter of fad): and to be colleded from circumftances, 
and the zEt was done heedlefsly and incautioufly, it will be man- 
daughter, not accidental death, becaufe tlie a£i upon which 
death enfued was unlawful. 

Undec this head I will mention a cafe, which, through the 
ignorance or lenity of juries, hath been fomctimes brought 
ivithin the rule of accidental death. It is where a blow aimed 
at one perfon lighteth upon another and killeth him. This 
in a loofe way of fpeaking may be called accidental with re* 
gard to the perfon who dieth by a blow not intended againji 
HIM. But the law confidereth this cafe in a quite different 
light. If from circumftances it appeareth, that the injury in- (PlowJ.47^ 
tended to ^, be it by poifon, blow, or any other means of ?,^°\*t' ^ 
death, would have amounted to murder fuppofing him to 
have been killed by it, it will amount to the fame offence 
ttf J?, happeneth to fall by the fame means. Our books fay, 

R 3 that, 
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CHAF.I. that in this cafe the malice egreditur perfonarru Bat to fpeak 
more intelligibly, where the injury intended againft jI* pro- 
ceeded from a wicked, murderous, or miichievous motive, die 
party is anfwerable for all the confequences of die adion, if 
death cnfueth from it, though it had not it's effed upon the 
perfon whom he intended to deftroy. The maliiia I have al* 
ready explained, the heart regardlefs of focial duty and ddibe* 
rately bent upon mifchief, and confequently the guilt of the 
party is juft the fame in the one cafe as in the other. On 
the other hand, if the blow intended againft A. and lightii^ 
on B. arofe from a fiidden transport of paffioi^ which in cafe j/, 
hod died by it would have reduced the offence to manflaughter, 
the fa6t will admit of the (ame alleviation if B. fhould happen 
to fall by it. 

SeA.4. Sect. 4. It is not fufficient, that the SiSt upon which death 

^^in"doirig a cnfueth be lawful or innocent, it muft be done in a proper 

vfuladU manner and with due caution to prevent mifehief. Parents, 

mafters, and other perfons, having zxxxhonxy in foro ^bnuftico^ 

may give reafonabic corre£lion to thofe under their care ; and 

if death cnfueth without their fault, it will be no more than ac- 

Hale454.} cidental death. But if the corre£lion exceedeth the bounds of 

due moderation, either in the meafure of it or in the inftniment 

made ufe of for that purpofe, it will be either murder or man-. 

flaughter according to the circumftances of the cafe. If with 

a cudgel or other thing not likely to kill, though improper for 

mb. 408. the purpofe of correction, manflaughter. If witli a dangerous 

jlf 64^it weapon likely to kill or maim, due regard being always had to 

f. the age and ftrength of the party, murder. 

This rule touching due caution ought to be well confldered 
by all perfons following their lawful occupations, efpecially fuch 
from whence danger may probably arifc. 

Workmen throw flones, rubbifh, or other things from an 
houfe in the ordinary courfe of their bufinefs, by which a 
perfon underneath happen eth to be killed. If they look out 
and give timely warning beforehand to thofe below, it will 
be accidental death. If withput fuch caution, it will amount 

to 
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to manflaughter at lead. It was a lawful a(£l, but done in an CHAP. i. 
improper manner *. ♦ t Hale 472, 

It is indeed faid in Kelyng f , that if this be done in the f Kel. 40. 
ftreets of London or other populous towns> it will be man- 
flaughter notwithftanding the caution 1 have m*: nuoned is ufed. 
But this will admit of fome limitation* If it be done early in 
01C moming> when few or no people are ftirring, and the ordi- 
nary caution is ufed, I think the party is excufable. But when 
the ftreets are full that will not fufEce ; for in the hurry and 
poife of a crowded ftreet few people hear the warning or fuf&- 
fiently attend to it 

A perfon driving a cart or other carriage happeneth to kill, z Hale 476. 
If he faw or had timely notice of the mifchief likely to enfue, 
and yet drove on, it will be murder ; for it was wilfully and 
deliberately done. Here is the heart regardlefs of focial duty, 
which I have already taken notice of. If he might have feen 
the danger, but did not look before himj it will be manflaugh- 
ter for vrant of due circumfpe£tion. But if the accident hap- 
pened in fuch a manner that no want of due care could be 
Imputed to the driver, it will be accidental death, and the driver 
yrill be excufed. 

I need not ftate more cafes by way of illuftration under 
this head ; thefe are fufficient. But I cannot pafs over one re- 
ported by Kelyngy becaufe I think it an extremely hard cafe, and Kel. 41. 
pf very extenfive influence. A man found a piftol in the ftreet, 
which he had reafon to believe was not loaded, having tried ii 
with the rammer i be carried it home and fiiewcd it to his wife ; 
and (he ftanding before him he pulled up the cock, and 
touched the trigger. The piftol went oS* and killed the wck 
man. This was ruled manflaughter. 

' It appeareth, that the learned editor was not (atisHed with Ch. Juft. Hoi 
die judgment. It is one of the points he in the preface to • 
^ report recommendeth to farther confideration. 

Admitting that the judgment was ftritSlly legal, it was, to 
&y no better of it, fuminum jus, 

I cannot help faying, that the rule of law I have been con- 
£dering in this place, touching the confcquence of taking or 

R 4 not 
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:HAP. I. not taking due precaution, doth not feem to be (u&cicmtW 
tempered with mercy. Manflaughter was formerly a capiu} 

cj. pfFence, as I (hall hereafter (hew ; and even the forfeiture of 

goods and chattels upon the foot of the prefent law is an heavy 
ftroke upon a man, guilty, it is true, of an heedlefs incauciou<; 
conduct, but in cfher ref^e£Js pcrfeSlly innocent : and where the 
rigour of law bordcrcth upon injuftice, mercy fhould, if pof- 
fible, intcrpofc in the adminidration. It is not the part cH 
judges to be perpetually hunting after forfeitures, where tk 
heart is free from guilt. They are minifters appointed by the 
Crown for the ends of publick jufticc ; and (hould have written 
on their hearts the folemn engagement his Majefty is under 

nnation ** to caufe law and ju{fice in mercy to be executed in all his 

,,iW.& u judgments/' 

fclf. I.e. 6. •' ^ 

This I have faid upon a fuppodtion that the judgment re- 
ported by Kelyng was ftriilly legal. I think it was not : fir 
tlic law in thefe cafes doth not require the utmofl caution that 
can he ufcd^ it is fufHcicnt that a rcafonable precaution, what 
is ujual and ordinary \\\ the like cafes, be taken. In the ca(c 
jud mentioned of workmen throwing rubbKh from buildings, 
the ordinary caution of looking out and giving warning by 
outcry from above will excufe, though doubtlefs a better and 
more cfFe6iual warning might have been given : but this ex- 
cul'cth, becaufc it is what is ufually given, and hath been 
found by long experience, in the ordinary courfe of things, to 
ar.fvver the end. The man in the cafe under confideratibn 
examined the piftol in the common way ; perhaps the rammer, 
which he had not tried before, was too (hort and deceived him : 
but having ufed the ordinary caution, found to have been ef- 
ftcl'jal in the like cafes, he ought to have been excufed. 

I have been the longer upon this cafe, becaufe accidents 
of this lamentable kind may be the lot of the wi(e(l and 
the bcft of mankind, and moft commonly fall amongd tRc 
ncareft friends and relations: and in fuch a cafe the for- 
feiture of goods, rigoroufly exacted, would be heaping af- 
flidlion upon the head of the afflicted, and galling an 
heart already wounded part cure. It would even aggra- 
'vatc the lofs of a brother, a parent, a child, or wife, if 

fUch 
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fitch a lois under fuch ctrcumftances is capable of aggray^- f ^^: ^ 
pon. 

1 once upon the circuit tried a man for the death of his - 
wife by the like accident. Upon a Sunday morning the man 
and his wife went a mile or two from home with fome neigh- 
bours to take a din(ier at the houfe of their ^ommon friend. 
He carried his gun with tiim, hoping to meet with fome di- 
verfion by thq way ; but before he went to dinner he difchargetf 
it, and fet it up in a private place in his friend's houfe. After 
dinner h^ yftnt to church, and in the evening returned home 
with his \vife and neighbours, bringing his gun with him, 
which was carried into tl^e room where his wife was, fhe hav- 
ing l^rought it part of the way. He taking it up touched the 
trigger, and the gun wei)t off and killed his wife, whom he 
dearly loved. It came out jn evidence, that, while the man 
was at church, a perfon belonging to the family privately took 
the gun, charged it and went after fome game ; but before the 
fervice at church was ended returned it loaded to the place 
whence he took it, and where the defendant, who was ignorant 
of all that had paffed, found it, to all appearance as he left it. I 
did not inquire, whether the poor man had examined the gun be- 
fore he carried it home ; but being of opinion upon the whole 
evidence, that he had reafonable grounds to believe that it was 
not loaded, I directed the jury, that if they were of the fame 
opinion they fhould acquit him : and he was acquitted« 

Sect. 5. Accidental death, which happencth without the Se6!. 5. 
intervention of hunlan means, induceth a forfeiture, whipii the ^«o*^^*^ 
ignorance and fuperftition of antient times called a Deodand* 
Thcfe forfeitures were part of the cafual revenues of the 
Crown \ and the value, when found by the coroner's inqueft, 
was put in charge to the (heriff, in order to be levied on the 
ville where the accident happened; and was paid into the 
hands -of the King's almoner to be applied to pious ufes for 
the ibul of die deceafed. 

This forfeiture, which is not now applied to fuperftitious 

yfcsy is (till part of the revenue of the Crown, unleis where 

■" Lords 
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CHAP. I. Lords of franchifes are indtled u> it hj grant ; fer no aaneii^ 
t Inft. ti4« prcfcribe to it, or to the goods of felons of thcmfelves, or odw 
[ Hale 419. fclonS) or outlaws happening within his royalty. 

I have nothing to add to what other writers ha¥e iai 
touching deodands more than to obferve, dut at this ibr- 
feiture feemeth to have been originally founded ladier in dr 
fupcrftition of an age of extreme ignorance than in the prin- 
ciples of found rcafon and true pdicy, it hath not of late yein 
met with great countenance in ff^eftnunfier^ball : and when 
juries have taken upon them to uie a judgment of dtloetioiii 
not ftridly within their province, for reducfing die quantum of 
the forfeiture, (I wifli the temptation to it was taken out of 
their way,) the court of King's Bench hath refull-d to inter- 
pofe in fovour of the Crown or Lor J of the h anchife. 

It hath frequently interpofed it's authority as( fovereign co- 
roner in this cafe, and alfo in the cafe of fuicide, in favrur tf 
thejubjell and tofave the forfiiture^ but will not; do it in either 
cafe to his prejudice -, and herein it proceedeth upon the Eune 
principle of equitable juftice, that the courts of jyeftminfteT' 
hall conftantly do in re&ifuig to fet afide a wrong verdi^ 
given in favour of the defendant in a criminal cafe, or in an 
hard aftion, though it is done every day wliere a wrong verdiS 
goeth againd him. 

I Birniipi. ?:. In the cafe of the King and Rolfe cononer of JSuf«/, which, 
came on in Mich, and HiL the 5th of the King, the coroner's 
inqucft found, that A. B. fitting on his waggon accidentally 
fell to the ground, and that, the horfes drawing the waggon 
forv^'ard, one of the fore wheels crulhed his head, of which be 
iiiflantly died i and then concluded, that the wheel, on which 
they fet a fmall value, only moved to his death. A motion was 
made, in behalf of Mr. Mofnpejfon Lord of the franchife, fcr 
quafhing this inquifition, upon affidavits tending to fhew, dut 
the cart and horfes were equally inftrumental j which indeed 
the finding of the jury did fufficiently imply : but the court 
was very clear, that neither this court nor the coroner can 
oblige the jury to conclude otherwife than they have done, 
ai;d Would not fufFcr the affidavits for quafliing the inqui- 
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fition to be read A like cafe came on in Mich, the 29th of tbe 91IAK %» 

King, the King againft Grav coroner of MiddUfex, The 

coroner's jury, upon view of the body of a perfon killed by 

the like accident, found, that one wheel of the waggon only 

moved to the death. The court, on motion iii behalf of the 

JLfOrd of the franchife, granted a rule for fhcwing caufe why 

che inquifition ihould not be quafhed for this mifbehaviour of 

the Jury. On the day for ihewing caufe Mr. Hume Campbell 

counfel for the Lord of the franchife, informed the court, that 

upon looking into precedents he was fatisfied he could not fup* 

port the rule, and thereupon it was difcharged. The cafe pf the 

King and Rolfe was mentioned on this occafion^^ and greatlj 

relied on« 
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Homicide founded in Juftice. 

Sect. i. rr^ H E execution of malefaftors under fentencc of sea. t. 
X death for capital crimes hath been confidered ^^?^i!x^*^ 
by former writers as a fpecies of homicide founded in neceHity, 
I think it hath with propriety enough been fo confidered ; for 
the ends of government cannot be anfwered without it. Lord , Hale 496— 
Hak hath treated this fubje£l pretty much at large : and as it S^^. 
is not a matter of very general concernment, and as few quef- 
tions are likely to arife upon it, I refer the reader to what the 
learned judge hath (aid upon the fubje£i. (Jnc of his rules 
indeed feemeth to want fome explanation : that the execution 
§tigbi n0t to vary from tbe judgment; for if it dathy the officer 2 Hale 4 11! 
will bi gmlty of felony at leajly if not of murder. 

This is a good general rule, but not univcrfijly true. If 
the officer of his own head, and without warrant, or the colour 
of authority, varieth from the judgment, he may be criminal 
to that degree the learned author mentioncth ; fi>r he wilfully 
and deliberately adeth in defiance of law, and in fo doing 
iheddeth die blood of a man, whofe perfon, till execution 
is done upon him in a due courfe of juftice, is equally under 

the 
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CHAf.U. die protc&ion of the law with eveiy other fubjeft. But if thi 

officer hath a warrant from the Crown for beheading a perfin 

under fentence of death for fdony, or a woman lor tieaCxi of 

any kind, and payeth obedience to it, this, I conceive, would 

jXoi^5i,2ii. not be criminaL LcxrdCoie indeed doth fkjy thsMt awamnt 

from die Crown for an execudon tgtaify varying firam the juig^ 
vunt is illegal, becaufe the King cannot alur the judgmenti 
though he may, by his prerogadve, rofut one part, and leave 
the offender open to the other ; as, £uth he, in the caie of high 
treafon, decapitation being part $f tbe jmfgnunt^ the law is &- 
tisfied, the judgment is fubftandally executed, if that be done, 
f hough every other part is omitted ; 9n4 H^ feemetfa to agree 
with him. 

That the Crown may remit part of the judgme nt is cer« 

tainly true, and would fiience every doubt in the cafe of high 

treafon at lead, if hanging and beheading were ingredients in 

every judgment for that offence: but in the cafe of women, 

(4St.Tri.120.) beheading is no ingredient in the judgment; and yet ladies of 

diftindion have been, for many ages pafl, by warrant from 
the Crpwn beheaded for that offence. The execution in tfa^s 
inftance tot^ify variedi from the judgment ; and yet ! do fiot 
know, that thofe executions have been efteemed illegal : nor 
can I rccolledt a fingle inftance where a lady of diftindion 
hath been burnt for high treafon ; and, with regard to thofe ol' 
inferior rank who have been burnt, it is well known, diat they 
have generally been ftrangled at the flake by the executionfr 
before the fire hath reached them, though the letter of the 
judgment is that they ftiall be burnt in the fire tiU tbej m 
dead. This the (hcriff doth, or knowingly permittedi, without 
warrant from the Crown, cuftom alone having given a kind 
of fan6lion to a practice founded in humanity and not repug- 
nant to any rule of fubftantial juftice. I remember one and 
but one inftance to the contrary, which will be mentioned in 
p. 336. it's proper place. Beheading is likewife no ingredient in ttf 

. „ . judgment for felony ; and yet perfons of diftin£ibion have, for 

•')6. 19 Ryni, ^ ^cs paft, been by the like warrants beheaded for that ofitncci 
'^^ airf nobody hath complained or thought the execution illegal. 

The 
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J diftinftion therefore between a total alteratidri and a cJttAP. lU 
jn of part of the judgment will not wholly folve the 
ty, if any difficulty there be ; though a partial folution 
•metimes ferve to fave appearances. But this matter 
1 to lie in a very narrow compafs. The King cannot 
prerogative vary tne execution, fo as to aggravate the 
lent beyond the intention of the law. Thus far the rule, 
: King cannot alter the judgment is true: but it doth 
How from thence, that he, who undoubtedly can wholly 
the offender^ cannot mitigate his punifliment with re- 
> the pain or infamy of it. Will it be faid, that, becaufe 
>wn cannot go beyond the letter of the law in point of 
it's mercy Is likewife fo bounded ? By no means; for 
/ proceedeth in both cafes with a perfe£l uniformity of 
ent and motive. The benignity of the law hadi fet 
s to the prerogative in one cafe, and die fame benignity 
it it free and unconfined in the other. 

he cafes juft mentioned it cannot perhaps be iaid, with 
)ropriety, that the judgment it fubflantially executed^ but 
the ends of publick juilice are efFe£tually anfwered if 
ender fufFereth death, the ultimum fupplicium, though the 
iftances of infamy or extreme rigour, which the judgment 
:eth, are difpenfed with : and whenever that hath been 
It hath in all ages been efteemed a matter of royal gracCf 
anted at the prayer of the party or his friends. 

5 writ of efcheat, grounded on the common-law, in the Regifl. 165, «. 
f an attainder for felony alledgeth, that the party was F.N. B. 144. K. 
ij whether, fay the boofcs, he was beheaded or died be-;' stanf. 198/it. 
\cecutionj which averment is not traverfable. This, iaith 
ite on the regifter, was adjudged in Parliament in the 8th 
hv. III. And in the fbtute fliled Articuli Qeri one 
nee complained of is, *< That perfons fleeing to (anduary 

abjuring" (a privilege never allowed but in cafes of 
) " had been taken by force from the publick highway 
then hanged or beheaded.*' Lord Coke in his comment 

word, [decapitantur] faith, «' This is miftaken in the 
tion, for no man can be beheaded but for treafon." The 
ce, if any tiicre be, was in a mere matter o[h&, of great 

and 
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CHAP. XL auid publick notoriety at that time ; and therefore, where ^ 
miftake upon the whole moft probably lieth, vdiedier in die 
petition or in the comment, the reader muft judge. 

Thefe authorities, in my opinion, prove to a detnonftradon, 
that in thofe early ages die judgment for hanging was the legal 
ordinary judgment in the cafe of felony, and that execution 
was commonly done in that manner. They (hew likewife, that 
beheading in fomc fpecial cafes upon a judgment in felony hath 
been pradlifed in all ages. 

I therefore conclude, till I (hall be better informed, that 
the prerogative now under cenftderation, founded in mercT) 
and never in any age complained of, is part of the coaunon- 
law. 

) Infi. 2IS. Lord die in one <^ the pallages I have cited, after admittirf 

that in the cafes he mentioned! the execution did vary from 
the judgment, condudeth, ^ Ju£candum eft kgihus mn ex- 
^ impUs^* The rule is true, but the miftake Jieth in the ap- 
plication of it ; for immemorial ufage, founded in mercy and 
never complained of, is undoubtedly fufficient in this, as in 
every other cafe, to determine what is or is not part of die 
coounon-Iaw. 

Se^. J, Sect. 2. Homicide in advancement of juftice may likc- 

?erfon$ having 'vi'ifc be confidered as founded in neceffity; for the ends <rfgo- 
*'**^'iSii^ vernment will be totally defeated, unlefs perfons can, in a due 
kiUed. courfe of law, be made aroeihable to juftice. And therefore 

.(I M«k494.) w*hcre perfens ha\-ing audiority to arreft or imprifon, ufuig the 

proper means for diat purpofe, are reiifted in fo doingt ami 
the prty making refiftance is killed in the ftruggle, this ho- 
micide is juftifiable : and on the other hand, if the party having 
authority to arreft or imprifon, ufing die prx^r means, hap- 
peneth to be killed, it will be murder in all who take a part in 
fuch refiftance; for it is homicide committed in defpite of the 
juftice of the kingdom. 

The rule I have laid down fuppofeth, that refiftance i> 
f Tna € ^^^^ : and upon that fuppolition it will, I conceive, hold in 
t lUie'iif, all catVs, whether civil or criminal ; for in the cafe of refiftance 
***"J in cither cafe the perfon having authority to arxeft or imprifon 

8 ^1 
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tnay repel force by force, and if death enfueth in die ftruggle CHAP. XI, 
be will be jufttiied. This is founded in reafon and publicic 
utility ; for few men would quiedy fubmit to an arreft, if in 
every cafe of refinance the party impowered to arreft was 
obliged to defift and leave the bufinefs undone. I think the 
opinion in i RolU^s Report is too fevere. F. iZ^ 

Sect. 3. The cafe of bare flight in order to avoid an Sea. 3. 

arreft in a civil proceeding, and likev^rife in fome cafes of a A P«^oo flcc- 

Criminal nature, will fall under a different confideradon* A arreft kiUad. 
defendant in a civil fuit being apprehenfive of an arreft fleeth, 

the officer purfueth, and in the purfuit killeth himj //;/i, faith h 1^^ 
X^ori HaU'y will be murder^ 

I rather choofe to fay, it will be murder or manflaughter, as 
circumftanccs may vary the cafe; for if the officer in the heat 
of the purfuit, and merely in order to overtake the defendant, 
fhould trip up his heels, or give him a ftroke with an ordinary 
cuc^el, or odier weapon noi likely to iiltj and death (hould un- 
happily enfue, I cannot think, that this will amount to more 
than manflaughter^ if in (bme cafes even to that offence. The 
blood was heated in the purfuit, his prey, a lawful prey^ juft 
within his reach, and no fignal mifchief was intended* But 
had he made ufe of a deadly weapon, it would have amounted 
to murder. The mifchievous vindictive fpirit, the malitia I 
•have already explained, which always muft be colloid from 
circumftanccs, determineth the nature of the offence. 

Sect. 4. What hath been iaid with regard to bare flight g^ 

in a proceeding merely civil is equally tr^ie in the cafe of a A felon, or per- 

breach of the peace, or any other^ mifdemeanour ihort of ^*iven*« woondk 

felony. But where a felony is committed, and the felon fleeth flees and is 

firom juftice, or a dangerous wound is given, it is the duty of scc rtJe^fe^ 

every man to ufe his beft endeavours for preventing an efcape; Guifcard. 

and if in the purfuit the party fleeing is killed, where he cannot ^^ ' An.ci . 

be otherwife overtaken^ this will be deemed juftifiable homi- * * *^ ^ 
cide I for the purfuit was not barely warrantable, it is what 

the 
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COAP.n^ tfie law requiretfa and will fxinifh the wiyml negled o£ t 
may add, that it is the duty of erery man in thde cafes 
quietly to jrield hifflfelf up to tbe jufike of his country : and 

[sHaIe93.) ^|- this reafon it is, that flight alone upona charge of felonj 

inducedi a forfeiture of goods, though the party upon his trial 
may be acquitted of the bBi ; for he hath done what in him 
lay to ftop the courfe of publick juftice. 

Some writers have thought, that this forleiture is founded 
on a legal prefumpdoa of the guilt of the party gnmndtd m 
bis fight ; but in the cafe of an acquittal all prcfumption 
of ^t kind muft be at an end. It is prefumption againS 

Tbefe rules are founded in publick utility, fu malefuia rt- 
mmuant impunita. 

And if in the cafes laft mentioned the felon, or perfin 
giving a dangerous wound, tumeth upon die purfuerSj and 
in tbe fcuffle any one of them is killed, this will be murder in 
the perfon b> refitting, and all his adherents prefent and 
knowingly abetting, for the reafbo given in die fecood fee* 
tion. 

And even in the cafe of a fudden affray, where no felony 
is committed or wound given, if a perfon interpofing to part 

jCd. 66, 115* the combatants, giving notice to them of bis friendly intentioMy 
(hould be allaulted by them or either of diem, and in tbe 
ftruggle fliould happen to kill ; this, I take it, will be juftifia- 
ble homicide ; and on the other hand, If the party (b inter- 
pofing, giving fuch noticcy fhould be killed by either oi the 
combatants, it will be murder in the perfon fo killing : for it 
is the duty of every man to interpofe in fuch cafes for prcfenr- 

teanf. 13. ijig the publick peace and preventing mifchief. 

This rule is founded in the principles of fecial duty and po- 
litical juftice* 
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CHAP. IIL PHAP.IIL 

Homicide founded in Nec^ffity^i 

ECT. I . Q E LF-DEFENCE naturally falleth under the Sea. i. 

O head pf homicide founded in neceflity, and may be 
confidered in two different views. 

It is either that fort of homicide y^ i^ fua de/endendo<,which is Sz]f Menem 
pcrfedly innocent and juftifiable^ or that which is in fome mea- 'J.x^^f^,*^ 
fure blameable and barely excufable. The want of attending 
Id this diftin<^ion hath, I believe, thrown fome darknefs and 
ponflifion upon this part of the Jaw* 

The writers on the Crown-law, who, I think, have not 
treated the fubjeft of felf-dcfence with due precifion, do not in 
terms make the diftin£tion I am aiming at, yet all agree, that 
there are cafes in which a man may without retreating oppofe 
force to force, even to the death. Tliis I call juftifiabl.e fclf^ 
4efence, they juftifiable homicide, 

Tbey likewife agree, that there arc cafes in which the de«^ 
fendant cjuinot avail himfelf of the plea of felf-defence without 
(hewing that he retreated as far as he could with fafety, and 
then, merely for the prefcrvation of his own life, killed the af- 
(ailant. This I call felf-defc^ce culpable, but through the be^ 
pignity of the jaw e^cuiable. 

In the cafe of juftifiable felf-defence the injured party may juftifiable W« 
jcpel force by force in defence of his perfon, habitation, or pro- d«fcnc«* 
perty, againft one who manifeftly intendeth and endeavouretfa 
by violence or furprize to commit a known felony upon either. 
In thefe cafes he is not obliged to retreat, but may purfue his K?l. i%%, i:^ 
adveriary till he fmdeth himfelf out of danger, and if in a conflict 
between them he happeneth to kill, fuch killing is juftifiable. 

The right of felf-defence in tbefe cafes is founded in the 
hw of nature, and is not, nor can be, fuperfeded by any law 
of focicty : for before civil ibcieties were formed, (one may 
conceive of fuch a ftate of things thougb it is difficult to fix 

3 the 
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CHAP. III. Ac period when civil focieties were formed,) I (ay before fa- 
cieties were formed for mutual defence and prefervation, the 
right of felf-defence reflded in individuals ; it could not refidc 
elfewhere : and fmce in cafes of necef&ty> individuals incorpo- 
rated into fociety cannot refort for protection to the law of the 
fociety, that law with great propriety and ftrid juilicc confider- 
cth them, ^sJilU^ in that inflance^ under the protection of the 
law of nature. 

I will, by way of illuftration, ftate a few cafe<, which, I con- 
ceive, are reducible to this head of juftifiable felf-defence. 

(i Rale 481.) Where a known felony is attempted upon the perfon, be it 

to rob or njurder, here the party ai&ulted may repel force by 

(I Hale 484.) force; and even his fervant then attendant on him, or any 

other perfon prefent may interpofe for preventing mifchief ; and 
if death enfueth, the party fo interpofing will be juiUfied. In 
this cafe nature and focial duty cooperate. 

(f Hale 485.) A woman in defence of her chaftity may lawfully kill a per- 

fon attempting to commit a rape upon her. The injury in- 
tended can never be repaired or forgotten ; and nature, to ren- 
der the fex amiable, hath implanted in the female heart a quick 
fenfe of honour, the pride cf virtue-^ which kindleth and cn- 
ilameth at every fuch inftance of brutal luft. Here the la'tV 
of felf-defcnCe plainly coincidcth with the didlates of nature. 

(Bro. Cor. 100. An attempt is made to commit arfon or burglary in the ha- 

ro. ar. 544.) j^j^^j^j^ . ^^ owner, or any part of his family, or even a 

lodger with him may lawfully kill the aflailants for preventing 

the mifchief intended *. Here likewife nature and focial duty 

cooperate. 

KeL III. In Mawgridge'*s cafe, he, upon words of anger between him 

and Mr. Copey threw a bottle with great violence at the head 
of Mr. Cope^ and immediately drew his fw^rd^ Mr. Cope it- 
turned the bottle with equal violence. It was, &ith Lord 

XbttLia^. Holty lawful and juftifiable in Mr. Cope fo to do: ^ftfj' 

as he argue th a little afterwards, " he that bath mamfefiti% 

• See Ktl. 51. a much (Ironger cafe, Pcifoiis rudely forcing themfdws 
info a room in a uvem againft the wiU of the company in polfeifion, one of ibe 
affaiianrs is killed in the fcuAe ; Ruled juilifiable homicide. But Qo. 
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^ that he hath malice agairift another is not fit to be trujled with CHAP. III. 
" a dangerous weapon in his hand.** 

It was upon this principle, I prefiime, and poffibly too upon 
the rule already laid down touching the arreft of a perfon who 
had given a dangerous wound, that the legiflature in the cafe of P* i7<* 
the Marquis de Guifcardy who ftabbed Mn Harley Atting 
in council, difcharged the party who was fuppofed to have ^ ^n. c. x^. 
given him the mortal wound from all manner of profecution on 
that account ; and declared the killing to be a lawful and 
neceffary a^ion» 

Sect. 2. I will now proceed to that fort of felf-defence Sea.i« 
which is culpable and through the benignity of the law ex- ^^^^ ^•^ 
cufable : and this fpecies of felf-defence, I choofe, upon the 
authority of the ftatute of Hen, VIII, to diftinguifli from the «4H.vnL 
other by the name of homicidey^ defendendo upon chance-medley. 
The term chance-medley hadi been very improperly applied to 
the cafe of accidental death, and in vulgar fpeech we gene- 
rally affix that iingle idea to it : but the antient legal notion 3 ^'^^* 55> 57« 
of homicide by chance*medley was when death enfued from a 
combat between the parties upon a fudden quarrel *. How» 
upon the fpecial circumftances of the cafe, the fpecies of homi- 
cide yS* defendendo which I am now upon is dlftinguifhable from 
that fpecies of felonious homicide which we call manilaughter 
will be prefently confidered. 

The difference between juftifiable and excufable felf-defcncc 
appeareth to me to be plainly fuppofed and pointed out by 
Ae ftatute I have juft mentioned; for after reciting, that it bad 
been doubted whether a perfon killing another attempting to 
rob or murder him under the circumftances there mentioned 
Should forfeit goods and chattels, ^^ as,'' proceedeth the ftatute^ 
** any other perfon (hould do that by cbance-medley fliould hap- 
•* pen to kill or flay any other perfon in his or their defence^* 
it enadeth. That in the cafes firft mentioned the party killing 
Ihall forfeit nothing, but (ball be difcharged in like manner as 
if be were acquitted of the death. 

*- / ■ ■ ■ ■ 

* See Skint^-^Dt VirUrumJignificatimu, V$rb* CbaQd*>meUtt 

£ 2 IwUi 
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:UA.P. III. I will make an obfervation or two upon this aS. 

1. Though it exprefly provideth againft a forfeiture in the 
fecial cafes therein mentioned, upon which^ Ciith the pream- 
ble, doubts had ariferiy that exprefs provifion doth not imply 
an exclufion of any other cafes of juflifiablc homicide, which 
ftand upon the fame foot of reafon and juftice ; for die ftatutc 
was plainly made in affirmance of the common-law, and to 
remove a doubt, that had been entertained in the cafes fpcci- 
ally provided for. 

2. Two cafes of felf-dtfence are fuppoied. In the one a 
forfeiture of goods was incurred, in the other not. What 
therefore is the true import of the woxis felf-defence upon chanct- 
medley^ which the (latute ufeth as dcfcriptive of that offence 
which did incur the forfeiture ? Homicide per infortunium^ 
which hath beenftiled chance-medley, cannot poffiH^be meant; 
for in that cafe the party lulling is fuppofed to have no inten- 
tion of hurt : whereas in the cafe the fiatute mentioncdi he is 
prefumed to have an intention to kill or to do fome great bo- 
dily harm at the time the death happened at Uajly but to have 
done it ibr the prefervation of his own life. The word chana^ 
medley therefore, as it flandeth in this ftatute connected with 
felf-defence, mud be underftood in the fenfe which Coke and 
Kelyngy in the paffages already cited, fay was the original im- 
port of it, a fudden cafual affray commenced and carried on in 
heat of blood; and cov\k(\\XQX\x\y felf-defence upon chance-medley 
muft, as I apprehend, imply, that the perfon when engaged in 
a fudden affray quitted the combat before a mortal wound 
given, and retreated or fled as far as he could with {afety, and 
then, urged by mere neceflitj', killed his adverfary for the pre- 
fervation of his own life *. 

This cafe bordereth very nearly upon manflaughter, and in 
h£i and experience the boundaries arc in fome inftances fcarcely 
perceivable : but in confideration of law they have been fixed. 

♦ Ir may be tho jgfit lime mifpcnt to enter into an etymological ilifpnte touch- 
ing the teim chine r-mcdUsf fince the ilatutc I huvc cited feeroeth to hjvc fixed 
the leg.il notion of it. The word wrV/^y is derived from mdLta^ n.'jhu, or 
msflaa barbarous L.iiin terms, which fignified an r.ffray. And whether the 
corhjwiind cbancc-mfdly be written cbuud-meHLi or chaud-meUe all affray in the 
heat of hUunl^ or cl>uJi.t~meJ,'ey a fudden cafual atfray, the difference io point of 
fenfe is very fniall ; am), if any there be, the definition I have pven of ihc 
thing taketb in both. The word is written both ways in different glolTtf ics, aii 
4i tiitablilhed re])uiatioik 

In 
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In both cafes it is fuppofed, that paffion hath kindled on each CHAP. III. 
lide, and blows have paffed between the parties : but in the cafe 
of nianflaughter it is either prefumed, that the combat on both 
fides hath continued to the time the mortal ftroke was given, or 
that the party giving fuch ftroke was not at that time in immi- 
nent danger of death. 

He therefore who, in the cafe of a mutual conflift, would 
cxcufc himfclf upon die foot of felf-defence muft (hew, that be- 
fore a mortal ftroke given he had declined any farther combat 
and retreated as far as he could with fafety ; and alfo that he 
killed his adverfary through mere neceflity, and to avoid imme- 
diate death. If he faileth in either of thefe circumftances he 
will incur the penalties of manflaughter. 

The authorities I fliall cite will ferve to explain thefe prin- 
ciples, and in fopie meafure fix the boundaries between the 
cafes of manflaughter and excufable felf-defence. 

jf. being aflfaulted by B, returneth the blow, and a fight eth- i ILile479. 
fueth. A. before a mortal v/ound given declineth any farther 
conflict, and retreateth as far as he can with fafety, and then, 
in his own defence, killeth B. ; this is excufable felf-defence; 
though, (aith Stanford^ A had given feveral blows not mortal sunf. 1^ 
before his retreat. 

But if the mortal ftroke had been firft given, it would have ibid, 
been manflaughter. 

The cafes here put fuppofe, that the firft af&ult was made 
upon the party who killed in his own defence. But as in the 
cafe of manflaughter upon fudden provocations, where the par- 
ties fight on equal terms, all malice apart, it mattereth not 
who gave the firft blov,^ ; fo in this cafe of excufable felf-de- 
fcnce, I think the firft afTault in a fudden affray, all ma- i Hale 470 48 -> 
lice apart, will make no difference, if either party quitteth 
thi combat and retreateth before a mortal wound be given : 
but if the firft aflTault be upon malice, whjch muft be coj- 
|e£ted from circumftances, and the aflailant, to give himfelf 
fome colour for putting in execution the wicked purpofes 
of his heart, retreateth, and then turneth and killeth, this 
will be murder. If he bad killed without retreating it would 
. . » S3 undpubtedly 
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CHA?« in. undoubtedly have been fo ; and the craft of fleeing rather ag' 
^ ' ' gravateth dian excufeth, as it is a frefli indication of the maKtU 

already mentioned, the heart deliberately bent upon mi(chie£ 

The other circumftance neceflary to be proved in a plea of 
felf-4efence is, that the fad was done from mere neccffity, and to 
avoid immediate death. To this purpofe I will cite a cafe ad- 
judged upon great deliberation. It was the cafe of one Naibr^ 
MSS.Tracjand which came on at O. B. in Jpr. 1704, before Holty Tracj^ and 

The prifoner was indi£ted for the murder of his brother, and 
the cafe upon evidence appeared to be, diat the prifoner 00 die 
night the h& was committed came home drunk. His fadier 
ordered him to go to bed, which he refufed to do ; whereupon 
a fcuffle happened betwixt the father and fon. The deceafed, 
who was then in bed, hearing the difturbance got up, and fell 
upon the prifoner, threw him down, and beat him upon die 
ground \ and there kept him down, fo that he could not efcape, 
nor avoid the blows ; and as they were fo ftriving together the 
prifoner gave the deceafed a wound with a penknife ; of which 
wound he died. 

The judges prefent doubted, whether this was manflaugbter 
ory^ defcndendo^ and a fpecial verdiS was found to the eiitd 
before fet forth. 

After Michaelmas term, at a conference of all the judges of 
England^ it was unaninioufly holden to be manflaugbter; for 
there did not appear to be atiy inevitable necejpty fo as t$ excufi 
the killing in this manner •. 



* The dece.ifed did not appear to aim at the prifoocr's life, but rather u> 
chaftife him for his milbeliaviour and iuiolcnce towardi his ^Iver. 
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CHAP. IV. CHAP. IV 

(Verdidt of the Petit Jury in juftifiable and ex- 

cufable Homicide.) 

HAVING confidered the cafes of homicide juftifiable 
and barely excufable, I will fubmit to the judgment of 
the learned what hath occurred to me touching the behaviour 
of the petit jury, and what verdiS they are to give in thefe 
cafes, and likewifc upon criminal profccutions in the cafes of 
infancy and infanity. 

Sect. i. Though the jury may, and have been formerly Sca. i, 
diredlcd in the cafes of infancy and infanity to find the fpecial 
matter, whereupon the court is to give judgment of acquittal, » H^le 28 (3' 
yet, under the dire^ion of the courts they may find a general vcr- * * 
di6l of acquittal without this circuity. 

This rule is founded in found reafon and fubftantial jufticej 
for undoubtedly crimen non contrahitur nifi voluntas nocendi 
intercedat* 

Sect. 2. In all cafes of juftifiable homicide, which have Sefti* 
been already confidered, the antient pradlice was to find the 
fpecial matter, and to leave the court to give judgment of ac- 3 Inft* *»<>• 
quittal : but the later authorities agree, that in thefe cafes the i^ic^t^ 3 
jury may, under the dire£fion of the courty find a general verdift 
of acquittal : for, fay the books, here is neither felony nor for- 
feiture. This rule is likewife founded in found realbn and fub- 
ftantial juftice, for crimen non contrahitur ^c. 

Sect. 3. In the cafe of homicide by mifadventure, impro- S«^ S- 
perly ftilcd chance-medley y it hath been generally holJen, tiiat 
the jury ought not to find a general verdict of acquittal, but 
(faould find the fpecial matter and fubmit the whole to the 
judgment of the court. In this rule the modern writers agree 
with the antient, unlefs Hale^ for the reafon I ftiall mention 
prcfently, may be excepted. For this two reafons have been 
aOigned. 

1. The jury are judges of the mere matter of faft, and 
the court is to judge upon the ipecial matter found by 

S 4 them) 
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WAP.iVv them, whether the faft was done per inforiumum or fclooi-k 
ouily* 

2. Though in this cafe no felony is conimitted, yet the party 
at common-hiw did forfeit his goods, and muft exped the 
King's grace, under the ftatute of Ghucefterj to reftore them^ 

I am very fret to confefs, that I am not at all Satisfied widi 
either of thefe reafons. That the matter of h,&. is the proper 
iSi* province of the jury I have ah-eady premifed^ and wiD never 

depart from it : but it was never faid, that a jury may not, im- 
der the dire£iion of the courtj very properly find a general vcr- 
di& comprehending both law and fa£l. Every general verdid, 
in whatfoever cafe it is given, doth fo. It is now admitted, 
that tiiey may, under the direSfion of the court^ give a general 
verdid in all cafes of juflifiable homicide ; and why not in the 
cafe of mifadventure, a point fcldom fo complicated and embar- 
rafled as the other ? 

aie ^tv^ Lord Hak'^ having at large confidered the queftion touching 
the verdift as well in the cafes of excufable as JufliHable homi- 
cide, not, I doiibt, with his ufual precifion, nor with perfed 
uniformity of fentiment, concludeth thus, *' Notwithftanding 
«< this that I have faid, where the matter itfelf appears not to be 
** felony the prifoncr upon not guilty pleaded may be found not 
*< guilty without finding the fpecial matter." I dare not fay, that 
his Lordihip inte7idcd to bring the cafe of mifadventure, which 
he had mentioned before in this paf&ge, and doth not now ex- 
cept, within this general rule ; bccaufe in the paflages cited 
above, and in others which might have been cited, he deliver- 
cth a contrary opinion : but certainly the rule, as laid down by 
him, is large enough to comprehend it ; for in that cafe it is 
admitted on all hands, and cannot be gainfaid, that no felony 
is committed* 

General verdifls have been taken upoii great confidcration 
ile 47^ in cafes of mifadventure, particularly in Pretty^ s cafe, and in 

Dcntoa. ^"^^ ^^ ^^ ^^^ Bailey in December 1689. But it muft be obferv- 

ed, that in thefe cafes the coroner's inqueft had found the (pe- 

cial matter and concluded per infortunium \ which prefent^- 

tnents the defendants confeffed upon record^ in order to their 

fuing out their pardons under the Jiatute of Gloucejier. 

Whether 
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Whether that circumftance altered the cafe, in point of fuh^ CHAP. lY. 
Jtantial juJHci^ will be prefently confidered* 

The fecond reafon againft a general verdi£t of acquittal in 
the cafe feemeth to be founded upon a grofs miftake, That at 
common^law ht that killed a man per infortunium or fe /&- 
fendendo was to be hanged and forfeit his goods ; and that the 
ftatute o(GlouceJier though it faved his life, yet left his goods to 
the mercy of the Crown. 

This do&ine is laid do^yn in the year-book of £^III, tiEdw.IlL 
and in fome other places; and fome learned men*, not fuf- '^b- 
iiciently attending to the (pecial import of the term murder, 
as it is ufed in the ftatute of Marlbridge^ nor to the occaiion of 
making that ftatute, have adopted it. 

The ftatute of Marlbridge runneth thus, " Murdrum de 5* H* ^^» 
" caetero non adjudicetur coram jujiiciariis^ ubi infortunium ^* * * 
*^ tantummodo adjudicatum eji^ fed locum habeat murdrum di in^ 
^ terfe£fis per feloniam, tf non aliter" 

By the term Murdrum^ as itftandcth here, Is not meant the (i Hale4479 
ofFcnce, but an amerciament antiently exaftcd from the town- ^ '^ 
(hip, where a perfon was privately murdered, and the murderer SeeSpelm.verl 
not apprehended j or the dead body of an unknown perfon ap- ^s^^iheria. 
pearing to have been murdered happened to be found. This 
amerciament they called Murdrum f • 

BraSion^ who wrote before tjie ftatute o{ Marlbridge^ fpendeth Dc Coron. ci« 
a whole chapter upon the fubjeft, and ftateth a variety of 
cafes, in which the townfliip was excufed from this burden. 
I will mention one, becaufe it letteth us into the true fenfe of 
this ftatute, and alfo into the occaiion of making it. ^ Item de its § 6. 

* Stamf. Pnerog. 45. PUcit. Cor. 16. C. Coke on the ftau of Marlbridge c. i6. 
Sod on tbe flat, of Clouiejler r. 9. 

*]- In this fcnfe the word is ufed in the charters of ITen. I and K. Steftbsni 
which the reader will meet with in Mr. Blaekfi:Me% excellent difcourfe intro- 
^utlory to his mapia chtirtn* 

The charter of Hen. I* runneth thus, " Mordra eti-m retro ab Wo die fuc in 
** Re^m ceronaSusfui omnia comiono, Eiea juee amodo fada fuerint jufti emndciUur 
^ JeeunAum /erem Regis Edvardi." 

King Strpben*s is thus, " Omnes exa^ones & injujiitlas'^fufiditus exierpo, Bcnas 
trgci & amtijuas & jn/las eonJ'ueiuJines in murdris Ssf fJai:iiis<'^^/erva6§ V oifirvari 
P*^^:i^iom** 

It cannot be onderftood in any other fenfe in antient charters of exemptioa 
to cities, tciwns and other aggregate bodies, « Sluiai fin de murdra" (See 
1 Hale 425.) 



^ fui 
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CHAP. Iv, a qf^ mortui funt per infortunium nullum erit murdrum, Ucct 
" in quibufdam partibus de consuetudise aliter obfervetur." 
The reader here fecth, that at common-law no amerciament, 
to which they gave the name of Murdrum^ was due in thf 
cafe of death ^rr infortunium^ but that in fome places a contrary 
cuftom bad prevailed. The ftatute therefore did not coiroft 
the rigour of the common-law, as the learned authors ]\A 
cited conceived. It's only view was to extend a rule of law, 
founded on natural juftice, to thofe parts of the kingdorr, 
where a contrary cuftom had prevailed. This clearly ac- 
counteth for the words de atteroy which, together with an- 
nexing a wrong idea to an equivocal exprciuon, led thofe au- 
tliors into their miilake. 

It is difficult to conceive upon what prmciples the court 
delivered the opinion I have Itatcd from the year-book of 
EdiL\ HI.; fince it would be a reproach to the juftice of the 
kingdom to imagine, that the law ever proceeded upon a prin- 
ciple fo repugnant to nature, to reafon, and to the common - 
fcnfe and feeling of mankind. 

But the common-law never did He under this reproach; 

for nothing is plainer tlian that no man was in danger of a 

capital puniihment in cafe of deatli by mifadvcnturc or fe ^- 

fendendoy or in any cafe where the fact was not felonioully 

done. 

De Coron. c. 4. Braflony fpeaking of the cafe of homicide fg defendenk, 

faith, " Non tenciur ad pcenam homicidti\^ and of homicide 
per infortunium^ " Non imputatur ei :** and again fpeaking of 

r. 17. the fame cafe, " Abfolvi debet, quia crimen non contrabitur nifi 

*< voluntas nocendi intercedat ;" and he there compareth the 
cafe to that of an infant or madman, as ftanding clearly upon 

i.ih. 1. c. 43. the fame foot of reafon and juftice. FletOy fpeaking of the 

^- '4* '5- Q;^f. of felf-defence, ufcth cxprcflions of the like import; Jufiy 

faith he, interfcit. And even the ftatutes of Afarlbridge and 
Glouccjlcr plainly intimate, that at common-law no felony was 
fuppofed to be committed. The words of the former I have 

t F.dw. I. c. 9* already cited; the latter exprcfleth the matter thus, " Par mrf- 
*^ adventure ou foy defend\ ou en outer manner saks FELONY:" 
and the pardons hereafter cited from the patent-rolls are cx- 
prefs to the lame purpofe. 

But 



O F H O M I C I D E. a8: 

• 

it It IS faid, that though the ftatute of Gloucejter favcd CHAP. IV 
ife of the party, it left the forfeiture of his goods, in- 
d at cotnmpn-law, to the mercy of the Crown. The 
Y of the Crown, or the King's grace, or words of the like 
rt ferving to imprefs on the mind a due reverence for the 
character, no good fubjefk can object to* This ftatute 
eth in ftill an higher ftrain. ^^ The King fhall take him 
1 grace, if It pleaj'e him ;" but it muft not be concluded 
this manner of cxpreflion, " if it pkafe him^** that the 
n, grounded on the ftatute, is a matter of mere grace, 
able or not at the pleafure of the Crown, though fome Stanf. Prxrog 
e older writers thought it wasj for it is now a fettled ^^** 
, and long hath been, that the pardon iffueth of courfe, ftj^m^^'"^^ 
x debito jujiitia^ the requifites of the ftatute being per- 
id. And the author of Fleta^ who flouriflied about the Lib. i. c. xi* 
the ftatute was made, feemeth to confiderthe royal grace ^* ^5- 
natter founded rather in common right than in mere will 
leafure ; for fpeaking of the ftatute he (aith, ** Et cum regi 
:r fa5li veritate certiorctur^ gradose difpenfabit cum tali^ 
wjure cujuflibet,*' 

my opinion the true fcope and intent of this ftatute hath 
greatly miftaken. It hath been confidered as a law in- 
5 the fubjeft to the grace of the Crown in cafes of homi- 
ly mi fad venture oryJr defendendo^ to which he was mot be^ 
ntitUd : but the fail appcareth to me to be quite other- 

for the fubje6l had in thefe cafes the benefit of the royal 
long before the making of this ftatute; as appeareth by 
antient charters of pardon ♦, in which the King reciting 
t appeared to him, fometimes upon the reprefentation of 
\s fide dignorum^ at other times by the certificate of the 
r and coroners of the county where the faft was com- 
1, that it was done in the neceflary defence of the party, 
m per fehniam out malitiarn excogitatam^ concludeth, 

ergo pietate moti perdonavimus pradi^o A. B. fe£iam 
'S no/ira^ qua ad nos pertinety pro morte pradiffdy t^firmam 



s the patent rolls in the time of H. III. and Edw, !• anterior to the 
3f Gkiufjltr, 

^pacemi 
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CHAP* IV. ^ pacem ei indc concedimus\ iia tamen quhdjiet reSfo in curia f 
** aliquis verfus eum inde loqui voluerit.** 

This laft claufe {aved to the relations of the party deceaibd 
their remedy by way of appeal of death, or, to fpeak more {hx>- 
perly, recognized the fubjefi's right to this method of profecu- 
tion; which is, I prefume, what FUta in the pailage juft cited 
meaneth by the wovis^ falvo jure cujujlihet. 

The royal grace in thefe cafes fecmeth to me to be founded 
in the benignity of the common-law, and to have been Ipecially 
regarded in framing the coronation-oath, which was nothing 
more than a recognition of the conftitutional rights ct* the fub- 
jcS and a folcmn engagement on the part of the Crown to 
maintain them. The words, as the oath ftandcth at prefent, 
I have already cited : and words of the like import were in- 
ferted in that antiently taken by our Kings, importing that 
mercy as well as juftice is one of the conftitutional attributes 
of the Crown. And I the more readily give into this opinion, 
by reafon of the proviHon made by the ftatute of Ethv. III. 
when the frequency c f pardons from the eafe with which they 
were obtained was confidcrcd as a publick mifchicf : " No 
*' pardon fhall be granted for manflaughters — and other tref- 
" paffes againft the peace, but where the King may doiti^ 
** his oatb^ viz. where a man flaycth another in his own defence 
*' or by misfortune.*^ Thcle words * exprefly referring to the 
coronation -oath feem to imply, that in the excepted cafes 
mercy was due of common right. Sure I am it is founded in 
natural juftice. 

But the mercy of the Crown in cafes of homicide was liable 

to great abufe. The King was fometimes mifled by a falfe or 

partial reprefentation of facb, againft which abufe the ftatute 

»7Edw.IlI. Qf 27 Ediv. III. was levelled. The abufe the ftatute of 

GlzucjJcr probably had in contemplation viras the carelefs or 
partial manner in which the fticriff and coroners executed the 
writ de cdis cf atla. 

This writ was founded on the common-law, and was ren- 
C. 16. dcred more efFcilual by the great chaiter, which provided, 

that it ihould iiTue gratis and of courfe without fine to the 
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• See in 4 F.m-. TIT. *. 13. 10 E<hu* III. /. i. f. s. 14 EJw, III./, i. 
c. 15. words of the Lko import rcferriiis to the corooation-oath. 

§ King. 
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King. Upon the return of this writ, if it appeared, cither that CHAP. IV; 
the party was acquitted by the inqueft, or that the faft was 

done by mifadventure or fe defcndenJo^ the writ de ponendo in \^ ^^^ °" ^ 
* f.. ./T. 1 ^ ' T> 1 /v ./r J ' Mag. Ch.c. »fc 

vallium iffucd of common right. But the iherifr and coro- 
ners were no longer thought worthy of a truft of this high im- 
portance, which they had probably abufed ; and therefore in 
order to veft it in the jufiices itinerant, who generally were at 
the head of the profeilion, and v/ith that view alone, as I con- 
ceive, was this branch of the ftatute made : not to intitle the 
fubjcft to the royal grace in cafes in which he was not ad- 
mifUble to it before, as hath been imagined ; but to remedy 
Ibme inconveniences, which had been feen and felt in the me- 
thod of admitting him to it. 

To that end the ftatute enafteth, " That no writ fliall be stauGlooc. c. 9« 
«* granted out of tlie Chancery for the death of a man to in- 
^ quire whether a man did kill another by misfortune ory^ </r- 
^fendindo^ or in other manner without felony ; but he fliall be 
** put in prifon until the coming of the juftices errants or juf- 
** tices afligned to deliver the gaol ; and if it be found by the 
*' country, that he did it in his own defence or by mifadventure^ 
** then by die report of the jujiices to the King, the King fliall 
« take him to his grace, if it pleafe him." 

This was plainly pointed at the writ de odio ^ atia^ and 
aboliflied it ; and in the room of the return made to that writ 
by the flieriff and coroners fubftituted the certificate of the 
juftices in Eyre : and this, I apprehend, was all it did in re« 
gard to that matter. 

Lord Coke indeed doth fay, that the writ de odio JsT atia was On Mag. Ch. 
taken away by the 28 Edw. Ill, but in his comment on the ^* *^* 
ftatute now under confideration he admitteth, that it was re- 
tftrained by this ftatute, and another remedy provided^ and 
whoever will read the 28 Edw. III. with attention will fee^ C. 9. 
that that 2£t was levelled at an abufe of quite another kind. 

In treating this fubjed I have, in conformity to the language 
of writers who have gone before me, and to the ftile of the 
ftatute of Gkucefiery /{xjken of the cafes of homicide per in^ 
fortunium or fe defendpido as cafes ftanding in need of the 
grace of the Crowni though probably intitled to it of com- 

moa 
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CHAP. IV. mon right That perfons who in either cafe had been on- 
happily inftrumental in homicide did fue out charters of par* 
don, as well before as fince the ftatute, cannot be deniedL 
What was the peculiar objedi of the royal grace in thefe cafe^ 
is not, I confefs, fo clear to me. I am fatibfied, diat the life 
of the party was never in danger, and coniequendy as to life 
he could not be confidered as an obje<S of royal demencj, 
and ftanding in need of a pardon. It hath been genenllj 
thought, that at common-law the party incurred a forfeiture of 
'•$•• all bis chattels \ and Kclyng hath given us a fhort note of a 

cafe from Fitxherbert in the 3 Edw. Ill, which, as he citeth ity 
would lead one to think, that the law at that time undoubtedly 
was fo. His words arc, " The jurors were amerced for put- 
^ dng an undervalue upon the goods of a man who IdDcd 
•* another in his own defence/* This cafe fo cited ftrongly 
implicth, that in every cafe of homicide fe defetidenio the party 
forfeited all his goods ^ otherwife why was die jury charged 
with the value of diem, or amerced for their mifbehaviour with 
r.s87. rcg^ to the appraifement ? But Fjizberbert goeth much 
£uther into the real (late of the cafe, and at the fame time 
letteth us, I conceive, into the true ground of the forieiture. 
The defendant after he had killed the aflailam fled for i?, 
'* Ideo/* laith the book, " catalla ejus coufifcantur pro fiiga." 

Fitzberbert hath reported fome other cafes, where the 
pardes incurring this forfeiture had fled from juflice; and in 
die cafe ftanding next before that cited by Kelyngj and hap- 
pening in the fame year, the reporter, after faying that the 
party was remanded to prifon ad gratiam regis expeifand\ 
addeth, *' Et poftea compertum eft per rotulos coronaterum quod 
^ pr adieus G.fugit\ ideo catalla ejus confifcantur pro fuga:" 
he was remanded to prifon, as the pra£dce then was, appe;:f« 
ing then to be intided to die benefit of the ilatute of GhuceJ}cr\ 
but it afterwards appearing that he had fled from juftice, hi$ 
goods were therefore^ for his flight, confifcated. 

Flight, it is well known, at this day induceth a forfeiture of 
goods, though the party (hould be wholly acquitted of the 
fs& i and by thchandent law a felon killed in the purfuit upon 

hue 
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"hue and cry forfeited in like manner, « ^ia" as die old CHAP. IV. 
books have it, " pact rent's redder e fe recufavlt. ^uia per legem ^i"* ^^' P^' 
•* »^/f permtfit fe jujticiari. 

. I fubmit it to the confideration of the learned, whether in 
cafes of homicide per infortunium or fe defendendo a forfeiture 
of the whole was ever incurred ; for in the early ages neareft 
ihe conqueft, when our law was, as it were, in a ftate of in- 
fancy, and had not rcc<:ivcd the improvements it did during the 
rcign of Edw, I, and in feme fucceeding reigns, the manflayer 
paid to the Crown by way of con^pcnil»tion for the lofe of a 
fubjc<St a mulct or fine, fomctimcs in money, at other times in 
horfes, hounds, hawks, and other vrJuable efFc<5ls. This I call 
a mulct or fine, unlcG wc may fappofc, that thofc payments were 
made and accepted in lieu of and as a compofition for the whole, 
which I leave to farther confideration *. 

It is well known to the learned, that the Anglo-Saxons^ in con- 
formity to a cuftom they and other nations of German extrac- See Tadtui de 
tion derived from their anceftors, in cafe of homicide contented m^llJi^c'^u 
thcmfclves with a pecuniary compenfation, which they called 
the wergild^ the price of blood. This, when it came to be 
afcertaincd by law, was eftimated in proportion to the rank and 
publick character of the deceafed, the Crown in confideration 
of the lofs of a fabjcdt, and the Lord for the lofs of his vafTai 
coming in for a (hare of it with the family, which likcwife had 
fuftcred a lofs in the death of it's chief. 

The community was fuppofcd to have an intereft, as it 
really iiad, in the life of every member; and therefore the 
King, as caput reipubRca^ might exa£t a certain muld^r fine 
in cafes of homicide, though merely cafual f. Upon this prin« 
ciple deodands became due. The weapon with which the 
party was fiain by another was a deodand. Irrational creatures, 
and even inanimate beings, which, without the intervention 
of human means, contributed to the death were deodands. 



* See in Madox's Hiftorjr of the Exchequer, e. 14. /• 6. fome traces ortbei^ 
payments. 

f See the Saxm laws throughout, with the laws of the conqueror and //m. L 
and the glollahes. Verb. Frcdj^ ff^trgUJ, MunUit. 

Aad fee Momteffmems S|>iric of Laws. Lib. 30. r. 19, so. the like ulages 
aaoog the fraidu aad other nations of Gtrmam cdUra^ion. 

and 
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^HAP« XV. an^ are (b to this day : and upon the fame principle die Crown 
thared with the family in the amerciament called murdrum 
already mentioned. 

But I will travel no &rther in a dark and almofl untroddea 
path. 

I have neither leiAire nor inclination to enter deeply into 
die fearch of antiquity touching thcfe matters. The few 
tilings I have thrown out I ofFer as probable conjecEhires, hints 
which poflibly may afFord fome little light to diofe who have 
more leifure and better health for fuch inquiries. 

For, I think, it is now become a matter rather of hifto- 
rical amufement than of real importance to inquire, whether 
any forfeiture in the cafe of homicide y^ iefendindo or per iff or-- 
tunium was incurred at common-law or not ; fince the fbtute 
ofGloucefter intitleth the party to the royal grace and hath 
purged die forfeiture ab tnitioj if any forfeiture was ever in** 
curred. 

I therefore think thofe judges who have taken general ver* 
i\Gt& of acquittal in plain cafes of death per infortunium (jufli* 
a79> liable felf-defence hath been already fpoken to) have not beea 

to blame. They have, to fay the worft, deviated from andent 
pra£lice in fiivour of innocence, and have prevented an cx- 
pence of time and money, with which an application to the 
great feal, though in a matter of courfe, as this undoubtedly is, 
mufl be conftandy attended. 

KuUi vendemus^ nulli negabimus^ aut diffcremus rc£fumout 
jujlitiam^ 

And, if it defervcth the name of a deviation, it is fer fhort 
of what is conflantly praAifed at an admiralty-feflions under 
the 28 H. VIII. with regard to offences not oufled of clergy 
by particular ftatutes ♦, which, had they been committed at 
land, would have been intidcd to clergy. In thefe cafes the 
ec M00.716.) jury is conftandy diredled to acquit the prifoner ; becaufe the 
marine-law doth not allow of clergy in any cafe : and therefore 
in an indiihnent for murder on the high-fea, if the hSt 



* Sunices oufting clergy are xz & X2 ff^. III. c, 7. 4 C I. c n. ZG.h 
c. 14» and perhaps (bme others. 

comedi 
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tOtfiedi out upon evidence to be no more than manflaughter^ CHAP.tv 
fuppofing it to have been committed at land, the prifbner is 
conftantly acquitted. 

Sect, 4. I am not fo clear with regard to that fpecies of Se^ 4. 
felf-defence, which I have already confidered as barely excufa- 
ble, Bra^on and FUta indeed, in the paflages I have cited, 
ipeak of felf-defence in general terms, not accurately diftin- 
guifhing between that which is juftifiable and that which is 
barely excufable : but in the then inf mt-ftate of our law fome 
inaccura<:y of expreffion and a want of due precifion in the 
arrangement of ideas may be expefted, and ought to be can- 
didly excufed^ though itmuft be confefled, that in the fcale of 
found reafon and fubftantial juftice the cafes widely differ. In 
the former the party is entirely innocent, he hath gone no 
£&rther than nature leadeth, no ferther than duty, founded on 
the great law of felf-prefervation, will carry the wifeft and the 
beft of men. In the latter he may be confidered as blame- 
worthy, having by his own indifcretion and inordinate heat 
brought upon himfelf the neceflity under which he excufeth 
the fadl ; and though not a felon, yet, in the efiimation of the 
law, which looketh with a jealous eye on every adion which 
tendeth to bloodfhed and the diflurbance of the peace of fo- 
ciety, far from an innocent man. In (hort, as I have already P* 276. 
obferved, his cafe is fometimes attended with circumftances fo 
bordering upon and not eafily diftinguifhable from that fpecies 
of felonious homicide which we call manflaughter, that he may 
with propriety enough be confidered as an objeft of the King's 
grace within the reftridlions of the ftatute of Gloucejier^ and 
confequently not intitled to a general verdi6t of acquittal. 
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CHAP- V. 

Manflaughter. 



r! 



IN W proceed to that ipecies of felonious homifride ?^icti 
we call manflaughter, which, as I before obferved, the be^ 
nignity of our law, as it ftan^eth at preient, imputeth to human 
infirmity i to infirmity, which fhoMgh in the eye of the. law 
crimioal^ yet is confidered as incident to the frailty of die hu* 
man Aran^e. 

' ' The cafes falling under the denomination, of. naauoibughter, 
where <leath enfueth from anions, in themfelves. unlawful, but 
' not proceeding from a felonious intention, or from anions in 
themfeliFes lawful, but done without due care and ciicuinfpec- 
tion for preventing mifchief, have been already confidered 
under the title of accidental death : and the diftindion between 
manflaughter and excuiable felf-defence hath been attempted 
in it's proper place. 

The cafes falling under the head of manflaughter, which 
mofl frequently occur, are thofe where death enfueth upon 2 
fudden affray and in heat of blood, upon fome provocation 
given or conceived. 

. I have already premifcd, that whoever would (helter himfelf 
under the plea of provocation mufl prove his cafe to the iatis- 
fanSlion of his jury. The prefumption of law is againfl him, 
till that prefumption is repelled by contrary evidence. What 
degree of provocation, and under what circumftances heat of 
blood, \hc furor brev'ts^ will or will not avail the defendant is 
now to be confidered. 

Sect. i. Words of reproach, how grievous (bever, are not 
a provocation fufficient to free the party killing from the guilt 
of murder. Nor are indecent provoking aftions or gefturcs 
expreflive of contempt or reproach, without an aflault upon 
the perfon. 

This rule will, I conceive, govern every cafe vrfiere the 
party killing upon fuch provocation maketh ufe of a deadly 
weapon, or otherwife manifefteth an intention to kiU, or to 

do 
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Miq fome great bodily harm : but if he . had given the other a CHAP. V 
box on the ear, or had ftruck him with a ftick or other weapon 

* * * ' 

not likely to killj and had unluckily and againfl bis intention iCcL 130, 13 
killed, it had been but manflaughter. 

The difference between the cafes is plainly this. In the for- 
mer the malitiaj the wicked vindiftive difpofition already men- 
tioned, evidently appeareth : in the latter it is as evidently 
wanting. The party in the firft tranfport of his paffion intended 
to chaftife for a piece of infolence, which few fplrits can bear*. 
In this cafe the benignity of the law interpofeth in favour of 
human frailty j in the other it*s juftice regardeth and punifheth 
the apparent malignity of the heart. 

S^CT. 2. And it ought to be remembered, that in all Sea. 1. 

, r rt_ ••! /I'l •■ •/•• s_ Homicide on 

Other cafes of homicide upon flight provocation, if it may be flight provoc 
reafonably collefted from the weapon made ufe of, or from any ^".> *f "J^ 
other circumftance, that the party intended to kill, or to do 
fome great bodily harm, fuch homicide will be murder. The 
mifchief done is irreparable, and the outrage is confidered'as 
flowing rather from brutal rage or diabolical malignity than 
from human frailty; and it is to human frailty, and to mat 
alone, the law indulgeth in tvcrj cafe of felonious homi- 
cide. 

A few inftances may ferve for illuftration. 

jf. finding a trefpaffer upon his land in the firft tranfport of his 1 Hale 4.71* 
pailion beateth him, and unluckily happeneth to kill ; diis hath 
))een holden to be manflaughter* fiut it muft be underftood, 
that he beat him, not with a mifchievous intention, but merely 
io chaftife for the trefpafs, and to deter him from committing 
the like; for if he had knocked his brains out with a bill or KeL 132* 
hedgeftake, or had given him an outrageous beating with an 
ordinary cudgel beyond the bounds of a fudden refentment, 
whereof he had died, it had been murder. For thefe circum- 
flances are fome of the genuine (ymptoms of the mala mens, the 
heart bent upon mifchief, which, as I have already (hewn, P* >5^« 
enter into the true notion of malice in the legal fenfe of the 
word. 

T 2 Apar« 
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CHAP V. A parker found a boy ftealing wood in his mafter's grounJi 

Cro.C:tr. 13X. he bound him to his horfe's tail and beat him. The horfe 
Toms (WOiog. ^^^^ fright and ran away, and dra ged the boy on the ground, 

fo that he diei This was holden to be murder * ; for it was t 

deliberate ;ift and favoured of cruelty. 

f)l<^B4iley,\pr. There being an affray in the ftrect, one SteJman a foot- 
7 raty ind Den- ^'^^^^^^ ran haftily towards the combatants, A woman feeing 
ion. him run in that n anner cried out, ^ You will not murder die 

** man will you ?" StcAnan replied, ** What is that to you, 
** you bitch ?" TTie woman thereupon gave him a box on Ac 
ear, and StedftMn ftruck her on the breaft with the pommel of 
his fword. The woman then fled, and Stedman purfuing her 
ftabbcd her in the back. Ihlt was at firft of opinion, that this 
was murder, aJingU box on the ear from a woman not being i 
fttffictent provocation to kill in this mannevy after be bad given 
ber a blow in return for the box on the ear \ and it was propoTed 
to have the matter found fpecially : but it afterwards appearing 
in the progrefs of the trial, that the woman flruck the foldicr 
in the &ce with an iron patten, and drew a great deal of blood, 
it was holden clearly to be no more than manflaughter. 

The fmart of the man's wound, .and the effufion of blood 
might pof&bly keep his indignation boiling to the moment of 
the fa6i. 

Stri. 499* Mr. Lutterel being arrefted fora finall debt prevailed on one 

**,^' ^7"^"" of the officer^ to go with him to his lodgings, while the odier 

was font tof-ich the attorney s bill, \n order, as Lutterel piC' 
tended, to have the debt and cofts paid. Words arofe at the 
lodgings about civility - money ^ which Lutterel rcfufed to give; 
and he went up flairs pretending to fetch money for the pay- 
ment of the d.btand cufts, leaving the officer below. Hefoon 
returned with a brace of loaJed piflols in his bofom, which, at 
the importunity of his fefvant, he laid down on the tabic fayint', 
He did net intend to hurt the cffxen^ hut he would not L 01' 



p. jii. • "^hc c.ifcs of immoJei-ate corrt^ion, mentioned! alrcat^y untlcr the be^d of 

accuVntal death, carry tliis rule tr.uch f.ti ther th:in thcfc do ; for coriedK-a 
vr*ib moilerruioa is ccr.Aii.l} Uivfii}: bui in thefc cafes the leuA blow wciild 
have been uujultifiable* 
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mfed. The officer, who had been fent for the attorney's bill, CHAP. V. 

ibon relumed to his companion at the lodgings ; and words of 

anger arifing Lutterel ilruck one of the officers on the £ice 

with a walking-cane, and drew a little blood. Whereupon 

both of them 'fell upon him, one dabbed him in ninephceSj hi 

all the whiU on the ground begging for mercy and tuiabk to refift 

them \ and one of them fired one of the piftois at him while on 

the ground^ and gave him his death's wound. This is rq>ort6d 

to have been hoiden manflaughter hj reafan ofthefirft ajfault 

with the cane* 

This is tiie cafe, as reported by Sir fohn Strange ; and an 
extraoruinary cafe it is, that all thefe circumftances of aggra- 
vation, two to one, he helplefs and on the ground begging for 
mercy, ftabbed in nine places and then difpatched with a piitol; 
that ail tiiefe circumftances, plain indications of a deadly re- s«e Holt*s op 
venge or diabolical fury, ILould not outweigh a flight ilroke "^^ *" *^ ^ 
with a cane. 

But in the printed trial there are fome circumftances ftated, 6 Sc Tri. 19J 
which are entirely dropped, or very fiightly mentioned by the 

reporter. 

1. Mr. Lutterel hzi a fword by his fide, which, after the af- 
fray was over, was found drawn and broken. How that hap- 
pened did not appear in evidence ; for part of die affray was at a 
time when no witnefs was prefent, no-body fpake to the whole. 

2. When Lutterel laid the piftols on the table he declared, 
that he brought them down, becaufe be would not be forced out 
^his lodgings. 

3. He threatened the officers feveral times. 

4. One of the officers appeared to have been wounded in 
the hand by a piftol-fliot, (for both the piftols were difdiarged 
in the affray,) and (lightly on the wrift by fome iharp-pointed 
weapon : and the other was ilightiy wounded in the hand by a 
like weapon. 

5. The evidence touching LutterePs begging for m^rcy 
was not, that he was on the ground begging for mercy ; but 
that on the ground he held up his hanJs as if be was begging 
for mercy* 

The chief-juftice directed the jury, Aat if they believed 
Mr. Lutterel endeavoured to refcuc himfeJf, which he feems 

T 3 ta 
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:HAP. V* to think was the cafe, and very probably was the cafe, fc 
would be juftifiable homicide in the officers. However, as 
Mr. Lutterel gave the firft blow accompanied with menaces U 
the officers^ and the ctrcumjlance of producing haded fijtols t§ 
prevent their taking him from his lodgings, which it would have 
6een dieir duty to have done, if the debt had not been paid or 
bail given, he declared it could be ko moue than main 
JIaughter. 

This direftion of the chief-juftice the reporter hath totally 
pmitted ; and therefore I have taken the liberty to date the 
cafe more largely than otherwife I fliould have done : and I 
cannot help faying, that the circumftances omitted in the re- 
tort are too material, and enter too far into the true merits of 
the cafe to have been dropped by a gentleman of Sir John 
Strangers abilities and known candour^ if he bad not been 
bvcr-ftudious of brevity. 

Imperfe^ reports of fads and circumftances, efpecially 'v\ 
cafes where every circumftance weigheth fomething in the 
fcale of juftice, are the bane of all fcience that dependeth upoi\ 
the precedents and examples of former times* 

.Rep. 87. I have always thought Rowley^s cafe a very extraordinary 

Hale 453. one, as it is reported by Cckej from whom Hale cites it. The 
fon fights with another boy and is beaten j he runs home to 
his father all-bloody; the father takes a ftaff, runs three 
quarters of a mile, and beats the other boy, who dieth of 
this beating. This is faid to have been ruled manflaughter, 
bee a life done infudden heat and pajfion. 

Surely the provocation was not very grievous. The boy 
had fought with one who happened to be an over-match for 
him, and was worried ; a difafter flight enough, and very fre- 
quent among boys. 

If upon this provocation the father, after running three 
quarters of a mile, had fet his ftrength againft the child, had 
difpatched him with an hedgeftake or any other deadly weapon, 
or by repeated blows with his cudgel, it muft, in my opinion, 
have been murder ; fmce any of thefe circumftances would 
have been a plain indication of the malitia, the mifchievou^ 
Vindidlivc motive before explained: but with regard to thefe 

circumftances^ 
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:ircumftanccs, with what weapon or to what degree the child CHAP. V. 
ivas beateni Coke is totally filcrit. 

But Croke fetteth the cafe in a much clearer light, and at Cro.Jacx96« 
die fame time leadeth his readers into the true groi^nds of the 
udgmcnt. His words are, " Rowly Jiruck the child with a 
'^Jrnatl cudgel* ^ of whichy?reif ^ he afterwards died.'* - 

I think it may te feirly coUefted from Croke*s manner of 
Tpeaking, [and GodboWs report,] that the accident hat)pened by 
Q ftngleftrake with a cudgel not likely to dejiroy^ and th^ death 
did not immediately enfue. The ttrolce was give» in- heat of 
blood, and not with any of the circumftances which import 
the malitia, the malignity of heart attending the faA already 
explained, and therefore manflaughteh I obferve, -that Lord 
Raymond layefth great ftrefs on this circumflafxre^ that tin Jhroie Ld.Ra3nn.f49l 
was with a cudgel not likely to kilL 

Sect. 3. The rule laid down in the firft kOXon will not Sea. 3. 
hold in cafes where from words or aflions of reproach or Paries fi^ht or 

. , - • t /. « « * luoacn quar- 

contempt, or mdeed upon any other fuddeh provocationy the rei. 
parties come to blows, no undue advantage being fought or taken 
Qn either fide. 

A. ufeth provoking language or behaviour towards B. 1 YiJ 
B. ftriketh him, upon which a combat enfueth, in which ^. is 
killed. This is holden to be mandaughtcr; for it was a 
fudden affray and they fought upon equal terms ; and in fuch 
combats upon fudden quarrels it matter eib not who gave the firfl 
U(/w. 

But if B. had drawn his fword and made a pais at A^ his 
fword then undrawny and thereupon A. had drawn and a com- 
bat had enfued, in which A, had been killed, this would have Kel. 6r. 
been murder; for B. by making his pafs, his adverfarf s fivord J^gf*^™' 
undrawn^ (hewed, that he fought his blood ; and A% endeavour 
t6 defend himfelf, which he had a right to doy will not excufe 
J3 : but if B, had firft drawn and forborne tiQ his adverfary had Kel. iio. 
drawn too, it had been no more than manflaughtcr. ^' ^f^' 

o >493* 

Maiugridgcy whofe cafe hath been already mentioned upon P. 174. 
smother occafion, upon words of anger threw a bottle with 



f GoSoli \%i calleth it a Rod, meaning, I fuppofe| a fmall wand. 

T 4 great 
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CHAP. V. great force at the head of Mr. Qpey and immedUiefy drew K$ 
JiverJ; Mr. Cope returned a bottle at the head of Alawgridge^ 
and wounded him. Whereupon Mawgridge ftabbed Oft. 
This was ruled to be murder ; for Mawgridge in throwii^ the 
bottle (hewed an intention to do fome great miichief f and hi> 
drawing immediately fliewed, that he intended to follow htf 
blow \ and it was lawful for Mr. Cope being fo aflaultcd to le- 
turn the bottle *. The judgment in this cafe was holden to 
L<i.Ra]rn!i. 1489. be good law by all the juc^es of England at a conference in the 

(S«. 771.) ^^ Qf J^I^J^^ Q^^ 

To what I have <^ered ^th regard to fudden rencounten 
let me add, that the blood, already too much heated^ kindleth 
afrefli at every pafs or blow; and in die tumult of the paffions, 
in vrfaich mere inJUn^^felf-prefervaUon^ hath no inconfiderabk 
ihare, the voice of reafon is not heard: and therefore the law 
in condefcenfion to the infirmities of fleih and blood hath tx^ 
tenuated the offence. 

Sea. 4. Sect. 4. But in thefe, and indeed in every other cafe of 

Snc'tor^^OT homicide upon provocation, how great foever it be^ if there is 
to fubiiUe. fui&cient time for pailion to fubfide, and for reafon to interpoi^ 

fuch homicide will be murder. 

ii Hale4S^. J, findeth a man in the act of adultery with his wife, and ia 

Sir T?Raym\ ^^ ^^^ tranfport of paflion killeth him ; this is no more than 
211O manflaughter : but hud he killed the adulterer deliberately and 

upon revtn<>e after ike fa^ and fufficient cooling^timey it had 
been undcubL- ily murder. For let it be obferved, that in all 
poffible cafes delibw'r.:tv hc:r»icide upon a principle of revenge is 
murder. No man under the protection of the law is to be tbc 
avenger of his own wrongs. If they are of fuch a nature for 
which the laws of fociety will give him an adequate remedy, 
thither he ought to refort : but, be they of what nature ibever, 
he ought to bear his lot with patience and remember, That 
vengeance beiongeih only to the Alcjl High* 



• Scr Lord H<:*% report of Y. ti-^-- i.-VA cafe Kfl, 119. The learned judgt 
in thi< >a(e, after a ihorr introJuA^Tv <I:fcourfe wherein I cannot totally agrc6 
with hinn, entcreth with greai icaminf and found reafon into the point u]xn 
wh*ch the cafe turned. He doth fo Ukcwifc ia the cafe of the Viing an4 

Sect. 
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! CHAP.V. 

Sect. 5. Upon this principle, deliberate duelling, if death Jj?^'5- 

cnfueth, is in the eye of the law murder ; for duels are generally (i Haie443. 

feunded in deep revenge j and though a pcrfon fhould be drawn 45** 453-) 

into a duel, not upon a motive fo criminal, but merely upon the 

punctilio of what the Jwordfmen faljly call honour j that will not 

cxcufe; for he that deliberately feeketh the blood of another 

«pon a private quarrel a£teth in defiance of all laws human and 

cEvine, whatever his motive may be. 

But if, as I faid before, upon a Hidden quarrel the parties 
>fight upon the fpot, or if they prefently fetch their weapons and 
go into the field and fight, and one of them falleth, it will be 
but manflaughter i becaufe it may be prefumcd the blood never 
cooled. 

It will be otherwife if they appoint to fight the next day, or Kel.a?. 
even upon the (ame day at fuch an interval as that the paffion 
might have fubfided : or if from any circumilxmces attending 
the cafe it may be reasonably concluded, that their judgment 
had aftually controuled the firft tranfports of paflion before 
they engaged. The (ame rule will hold, if after a quarrel they Onehy'scafe. 
fall into other difcourfe or divcrfionSi and contiauc fo engaged Ra'yrn^^iigQ, ' 
a reaibnable time for cooling. . 1493 ^^ 



CHAP. VI. 

Of the Statute of Stabbing. 

THAT particular fpecies of manflaughter which is ouded 
of clergy by the ad of I Jac. I, commonly called Tht * !*«• ^' c. U. 
Statute of Stabbing^ cometh now in courfe to be confidered. 

This ftatute viras made at a critical time, and, as tradi- 
tion hath it, upon a very fpecial occafion. It is fuppofed Far. 133. 
to have been principally intended to put an efFe<Sual flop to g * *^"^ 
outrages then frequently committed by perfons of inflam- 
mable fpirits and deep refentment; who, wearing fhort dag- 
gers un4«r their cloaths, were top well prepared to do 

quicJc 
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CUAF.TL quick and effedual execution upon provocaticms extremdjf 
flight. 

Sea. t. SicT. J. It was agreed by die judges in Lord AArbfi 

STwrnma^ ^^ **^ *^* ftatute is declaratory of the common-IaW) and 
bw. Kei. cc. was made for preventing the inconveniences arifing from the 
\* • 45 forwardnefe or compaffion of juries ; who were apt to confider 

that to be a provocation for extenuating murder^ which in W 
was not. Whether it was merely a declaratory ftatute or no/f^ 
I will not take upon mc to determine : but certain it is, tbi^ 
though the words defcriptive of the offence are very genenl, 
probably in terroremj yet in the conftru^on of the ftatute the 
circumftances which at common-law will ferve to juftify, cz- 
cufe, or alleviate in a charge of murder, have always bad their 
due weight in profecutions grounded on the ftatute. 

The words are, ^ That if any perfon fliall^^^ or thru/tmj 
perfon that hath not then any weapon drawn^ or that hadi not 
then firft ftrickcn the party killing, and the perfon (b fliabbed 
or thruft die in fix months ; except in cafes of felf-de&ocei 
misfortune, or for preferving the peace or chaftizing his chiU 
or fervant, fuch offender (hall &c." 

But general as the words are, yet cafes coming within die 
letter of the aft, and not covered by any of the exceptions, hare 
very rightly been adjudged not to be within the meaning of it, 
the juftice or benignity of the law over-ruling the rigorous 
penning of the ftatute. 

I will by way of illuftration mention a few cafes, fome of 
which have been already cited to other purpofes. 

P. 196. TWfe cafe of an adulterer ftabbed by the hu(band in the aS of 

adultery lately cited is not within the aft : it is manflaughter at 
com(non-law; for the provocation is greater than flefh and 
blood, in the firft tranfport of pafEon, can bear. 

Sri. 469. A man is aflaulted by thieves in his houfe, the Aicvcs 

having no weapon drawn nor having ftruck him ; he ftabbeth 
one of them : this is not within the aft, it is juftifiahle homi- 
cide. 

I Hale 470. An oflEccr puftied abruptly and violently into a gentleman's 

chamber early in the morning in order to arreft him, w/ td- 
ling his bufmefs nor uftng words of arreft: the gentleman, wk 

Jtaawi^i 
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tm&wing that b^ wat an officer^ under the firft furprize took CHAP* Vli 
down a fvrord diat hung in the chamber and ftabbed hiin« It 
ruled manflaughter at comnioa-law, though the defendant 
indidted on the ftatute, and the officer had no weapon 
ckawn^ nor had he ftruck the defendant ; who not knowing the 
pfllcer's buftnefs might, from his behaviour, reafonably conclude 
dat he came to rob or murder him. 

Upon an outcry of thieves in the night-time a perfon who !,^*Jf 4*»474i» 
was conceited in a glofet, but no thief, was, in the hurry and jones(W.)4<9* 
furprize the family was under, ftabbed in the dark. This was 
holden to be an innocent miftake, and ruled chance-medley, 

Poffibly it might have been better ruled manflaughter at 
Common-faw, due circumfpedion not having been ufed ; but 
It was not manflaughter within the ftatute. 

Cafes of this kind are very numerous. Many of them have 
been already ftated to other purpofes under the head of juftifi- 
gble or excuiable homicide ji and more there are v^hich cannot 
)iave efcaped the obfervation of any attentive reader. In all fuch 
pafes the juftice or benignity of the common-law hath over- 
ruled the rigour of the ftatute. 

Sect. a. A prilbner whofe cafe may be brought within the Sea.2. 
letter of the a<a commonly is arraigned upon two indidments, meitfs^wi^ 
one at common-law for murder, the other upon the ftatute j 
^md if it Cometh out in evidence, that the (zSt was either jufti« 
fiable or amounted barely to manflaughter at common-law, it 
bath been rarely known, that fuch perfon hath been convicted 
of manflaughter upon the ftatute. 

Hard indeed it would be fliould he be fo conviSed : for, if 
the tradition I hinted at above is to be depended on, this is one 
of thoTe afts which, to borrow an expreffion from Lord Bacony 
was made upon thejpur of the times j whereas the rules of the 
common-law, in cafes of this kind, may be confidered as the 
irefult of the wifdom and experience of many ages. 

Let me add, that if the outrages at which the ftatute was le- 
yelled had been profecuted >vi& due vigour and proper feverity 

upon 
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CHAP. VI. 



Srab or thruft. 
1 Hale 470. 



t Hale 469. 



Scdl 4. 
What a wea- 
pon drawn. 



1 Hale 470. 
Godb. X34. 
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upon the foot of common-law, I doubt not an end wouU feet 
have been put to them, without incumbering our hooks with t 
fpecial a£l for that purpofe^ and a variety of quefti<»is toucluiig 
the true extent of it. This obfervation vwll hold with regaid 
to many of our penat ftatutes, made upon fpeeial and prefiog 
occafions, and favouring rankly of the times. 

After what I have faid it may not be thought extremdy 
neceflary to enter minutely tnto the circumftances whicb wiD 
bring particular cafes within die ilatute,or take them out of it: 
but fomething very briefly (ball be (aid 

Sect. 3, The ftatute in defqribingthc offence (aidit •'Every 
" perfon that fhMJlab or thruji.'* Under thefe words fhoot- 
ing with any fort of fire-arms, or thruftipg with a ftaff or anj 
other blunt weapon, have been brought within the zSL The 
cafe of thrufting with a blunt weapon muft be iiippo(ed \a 
have beon in the contemplation of the legiflature ; otberwifc it 
will not be eafy to account for the exception with regard to the 
correftion of children 01: fervants.. 

The cafe of fhooting with fire-arms will govern the cafci 
offending an arrow out of a bow or a ftone from a fling, or ufing 
any device of that kind holden in thi hand of the farfj at the 
injlant of d'tjcharging it : but throwing at a diftance and wound- 
ing the party, whereby death enfueth, the weapon, be it vdwt 
It may, being delivered out of the hand * at the time the ftrokc 
was given, hath not been thought with ftrid propriety ta 
come under the notion of ftabbing or thrufling^ 

Sect. 4. The ftatute hath likewife thefe words fertbcr 
defcriptive of the offence, " Every perfon that fhall ftab or 
" thruft any perfon that hath not then any weapon drawny or 
« that hath not thcnfrji ftricken &c." 

An ordinary cudgel, or other thing proper for defence or 
annoyance in the hand of tlie party hath been coi^klered as a 



• Holt in A'el 131. and by the court in Ntwman*s cafe at the OldBtnUj io 0^* 
S j^n, where the point of t fword was thrown at 10 yards diilaoce. MSS. 
Dffftoff and Cbupple. 

weapon 
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s^eapon drawn, fo as to take the cafe out of the ftatute; CHAP. VI. 

though the words a weapon drawn feem rather to import a 

fword, or odier weapon of that kind drawn out of thi fcah^ 

hard. It would found extremely harfh to lay, that a fword in 

the (cabbard ts a weapon drawn within the meaning of the 

ad ; and yet, I prcfume, there are fome fwords ftiU remaining, 

wrhich probably have not been drawn fince the reftoration, as 

v^l fitted for defence or annoyance as an ordinary cudgel. 

But the judges have wifely holden a ftri£l hand over this (la- 

tute. They did fo very remarkably in the cafes where it hath 

been holden, that perfons prefent aiding and abetting, though Alcyn 45. 

at common-law principals in the manflaughter, are not within saik. $42. ' 

the ftatute, fo as to be oufted of clergy. (* ?*o/^f^ 

^^ Styles 06.) 

Sect. 5. The judges were once divided upon the con- Sea. 5. 
ftru£lion of the word then ; ** The party killed not having then worJs /lir and 
•* any weapon drawn.'* The poirrt in debate was, whether fi'J^ »"* ^**« ^^ 
the word then was to be confined to the tnflant the Jlab was 3 Lev. 155. 
giveny or whether it related to the whole time of the combat 
But, as I do not find that this point received any judicial deter- 
miiution, I leave it to the men of more leifure and refinement. 

In another cafe, a queftion arofe upon the conftruftion of Joacs (W.) s^*- 
the vford Jir/l in the ftatute : *^ The perfon killed not having 
^ firji flxicken the perfon killing." Eleven of the judges 
held, that the words, *^ not having jirjl ftricken," meant, not 
having given the frjl blow in the affray, Richardfon fingly 
was of opinion, that the meaning of the words was, not having 
firuck before the mortal wound was given. The major vote 
however prevailed ; but, in the opinion of Holt^ againft the na- Skin. 661. 
tural order of the words and the obvious meaning of the adl. 
The arrangement of the words, as they ftand in the ftatute, 
(eemeth to have been inverted, and a conftruction the legifla- 
ture never dreamt of extorted from them. 

Thefe are fome of the queftions upon which the ingenuity 
of learned men hath been employed in the conftrudtion of this 
ftatute. But wherever the defendant is indifl^d at common- 
law and alfo upon the ftatute, the queftion moft worthy of 
lidgation would, in my opinion, be, Is the fa£l ui)on evidence 

murder 
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-CHAF. VL murder at common-law, or is it not ? Efpeciajly if the toatt 
was declaratory of the common^aw, as, accordipg,^ jKheprf^ 
- iage already cited <from Keiyngy it was refolved ta be. 

One general ride however may, as I conceive^ be £deiy hid 
down. That in all cafes of doubt and difficulty upon the cqd- 
. ftruflion of the ftatute the benignity of the coomioa-law ought 
to turn the icale. 

CHAP. VII. 

(Of the Diftindtion between Manflaughter and 
Murder according to old Writers, and of die 
Benefit of Clergy.) 

l£ F O RE I quit the fubjedl of manflaugliter, I will fubmit 
to coniideration a few things which have occurred to me 
touching the diftindion between thatoSience and munkr inthe 
light our oldeft writers confidered thofe offi»ice$ ; and how &r 
later ftatutes have introduced the material difliudioa between 
thofe offences which at prefent is eftablifhcd. 

The diflin£Uon between murder and manflang^iCeri as it is 

flated by our oldeft writers, feemeth to have been in their time 

Vid. Bra^. merely nominal. By the one they meant an infldious fecrct af- 

?P' x*Ab ^" faflination, occulta occifto^ nulh fciente aut videnie^ as they cx- 

prefs themfelves. And homicide under thefe circumftances, if 

the offender was not apprehended, fubje(3ed the townfhip, a$ I 

P. iSi. have already obfcrved, to the amerciament^ to which they gave 

the name of Murdrum. 

Vid. Braa. cap. Every other fpecics of felonious homicide they called fimpl? 

i»i au"**^* '^' homicidium mquiier & in felonia faSlunu But both ofieoces 

with regard to the confequences of a convi<5lion were Ae isDne, 
both capital; unlefs the privilege of clergy interpofed, and vAen 
it did, both were treated alike. 

The legal notion of murder in contra-diftin£lion to man- 
flaughter was afterwards enlarged, and took in every fpedes of 
homicide, whether openly or privily committed, if attended wiA 
circumftances indicating a preconceived malice in the large fenfe 
of that term, which I have already ftated and explained; or, to 
borrow a term from the Scotch laWf ^ Slaughter of forethought 
*< felony." 



OF ttOMICID'E. yS 

S tan/or Jj the cleaireft arid beft writer on the Crown-law CHAP.vn. 
t>efore i/j/^, ftateth the old rule from BraSIon ; but iddeth, Aat iS!"/' ,^i/S: 
the enlarged idea, taking in every fpecies of homicide with 
malice prepenfed, had long obtained. 

How long it had obtained, it is difficult to determine with pre- 
cifion ; and I think it a point not worthy of much inveftigation. 
It had certainly obtained long'before Stanford's time : for though, 
as I obferved at the entrance into this difcourfe, the antleht pre- P. 156. 
cedents and writers on our law do not make ufe of the term 
homicide upon malice forethought in contra-diftinfti'on to iiitiple 
felonious homicide unattended with that circumftance ; yet it is 
certain, that the term, and alfo the diftindion between the one of- 
fence and the other founded in die cirCumftance of malice was 
well known and underftood at or very near the time thofe writers 
flouriihed *. 

The a£b f of general pardoh from the 50 Edw. III. to this 
time conftantly and uniformly except murder of malice prepen^ 
fedy or in words tantamount, corre(ponding exadUy with our 
prefent notion of that offence. 

Under thefe a£b, manflaughter not being excepted was always 
underftood to be pardoned. 

Here was a real diftindion, though temporary and occafibnal, 
eftabliflied between the offences of murder and fimple felonious 
homicide j vAiicYi was certainly founded on the fuppofed malig- 
nity or non-malignity of the heart at die rime the h& \v^ 
committed. In one cafe the mercy of the Crown interpofed, 
in the other the offender was left open to the juftice of the law. 

The ftatute of Rich. II. likewife prefuppofeth the legal dif- 13 Rich. IT* 
dndion as well known in thofe days ; and, as far as it goeth, ^ *- ^ '* 
eftabliflieth a real and lafting difference between the offences. 
k enadeth, ^ That no pardon Ihall be allowed for murder 
^ or for the death of a man flain by awaity ajfaulty or malia 
^ preptnfed^^VLiAtfs the fame murder &c be fpeciiied in die 
** diarterj and if in the charter it be not fo fpecified, the 

* Scii the patent rolls already cited, many pardons for homkide under vari- P* %%%. 

rioQf circumitances reciting that the fa^ were cammrSXei Mit pir feiamam out tX" 

ttgUatam maHtiam, 
,. f See the a^.m Rafiai or any edition before i6x8> when Puitit't coHedtioa, 
' onittinii temporary ai^ and adU fuppofed to be repealed or obfoletiBi was pub« 

li£bed. 

2 "jufticcs 
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CHAP« va. « juftices {hall inquire by inqueft if he were murdered or laui 
^ by await, ailault, or malice prepenfed ; and if they find dttt 
^ he was murdered or fo flain, the charter Ihall be diiaUowed.*' 

Upon fuch finding of the jury the King was prefumed to han 
been deceived in his grant $ and therefore the ftatute providethi 
that no general words in the pardon, how comprehenfire ib- 
ever, (ball avail the offender. The Crown was not prefumed 
intentionally to pardon premeditated murder, unle6 it's inten- 
tion was plainly and clearly exprelled in die charter. 

The ftatutes oufting clergy in the cafe of wilful murder like- 
wife prefuppofe an eftablifhed well-known diftindion between 
that offence and fimple felonious homicide ; and hU in aaSij 
with our prefent notion of homicide attended with and aggra- 
vated by the circumftance of malice prefenfetL 

12 H, VII. c, 7. if any lay-perfon prepenfedly murder hit 
lord &c. 

23 //• VIII. c. I. ouileth clergy in cafe of wilful murder cf 
malice prepenfed ; but excepteth peribns in holy orders, tvz. of 

the order of fubdeacon or above. 

25 H. VIII. c. 3. referreth to the 23d, and is with regard 
to the prefent quejiion merely auxiliary to it. 

p. 33c— 336. I E(i^, VI. c, 12. which for reafons given in another place, 

I think, hath fupcrfeded both the adts of H. VIII. as far as con- 
cerneth the enumeration of oft'cnces oufled of clergy, defcnV 
cth the ofFence by the term murder of malice prepenfed \ but 
doth not extend to accelTaries before the fa£l, nor to pcrfons 
{landing mute &c, as the two adb oi H. VIII. taken toge- 
ther did. 

4. ^ 5 PL and M, c, 4. is auxiliary to the vu8t dl EdwMy 
and cxtendeth to accciTuries before the fa^ and to perfins 
{landing mute &c, and the ofFence is here defcribed Cngl/ 
by the words wilful murder \ which, in the language of tlic 
law, ex vi termini import every thing we now underfland 
by murder of malice prepenfed in contra-di{linSion to man- 
flauirhter. 

. 1.1 Jia- And therefore in an indicbnent for murder the word rnur* 

dravit is fo necefiary and cfTcntial in the defcripdon of the 
offence, that ho words, however importing the {kme offence^ 

3 ^ 
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ms €ic maUtia pracogitatd inttrfecit^ will now bring die cafe CHAP.VII. 
within the ftatutes j and for want of that technical operative 
word the defendant cannot be ccnvifted of murder, though he 
may of man daughter. 

Thefe ftatutes oufting clergy in the cafe of murder have intro- 
duced a material and lading diftindion between that offence) * 
and what we now commonly call ManJlaughterjWv^ regard to 
the confequences of a conviftion. But the ftatutes of H. VIII. (Sc*28 H.VIII. 
were extremely partial and defective, all perfons in holy orders, vTuJc. 3? f.6^ 
who ouffht thcmfclvcs to have known and taught others their 7. 8. » Hale 
duty, being excepted ; and the ftatute of H, VII. already cited ^^ ^*g. \ ,,) 
was in like manner defective. This d^fcft the ftatutes of 
Edw. VI. and of Ph. and M* have fupplied. 

But ftill, all perfons not capable of holy orders, as women^ 
who from the delicacy of dieir frams feem to be the moft 
fufceptible of human pafHons, and fome others, were left to the 
extreme rigour of the common-law, and to the mercy of the 
Crown ; for at common-law all felonies, except petit larciny^ 
rape and mayhem, were confidcrcd as capital offences, unleis 
in cafes where the offender was capable of holy orders and 
qualified for them ; and in thofj cafes, I am forry to fay it, 
murders, though of the mott atrocious kind, were not ex- 
duded : and therefore wherever I fpeak of the benignity of the 
law and it's condcfccnfion to human infirinity in the cafe of 
manflaughter, I would be always underftood to fpeak of the law 
in it*s prefent ftate. 

But light and found fenfe have at length, though by very 
flow degrees, made their way to us. We now confider the 
benefit of clergy, or rather the beneSt of the ftatutes, as a r/- 
laxation of the rigour of the It/tUy a condcfcenfion to the in* 
firmities of the human frame : and therefore in the cafe of all 
clergyable felonies we now mcafare the degree of punifliment 
by ^e real enormity of tiie offence ; not, as the ignorance and 
fuperftition of former times luggeftcd, by a fenfelefs dream of 
(acred perfons or facred functions. 

The 21 JacA. C.6. went a little, and but a little, way in 
fiivour of the better half of the human race. Women for grand 

U la^ciny 
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CRA^.vii. iarciity to the value of lO^. were put upon the Cunt Cocftn 

men indtled to clergy* 

It 18 really aftonilhing, that when dieir cafe came (b pco- 

fefTedly under the confideration of the legiflature more was not 

then done in their behalf: but here for more tban half a cen- 

3 ic 4 W. it M. tury the wifdom of the nation flopped ihort j till die 3d and 

4th of ff^. and M. put women in all caScs of clergyable felo- 
nies upon the (ame foot as men intided to clergy. 

5 An. c. 6. TThc 5th of Queen Anne at length ab<ji(hed the idle cere- 

mony of reading, and fo broke down, if I may ufe the expret 
iion, the wall of partition between fubjed and fubjed under 
one and the (ame degree of guilt. This meafure intided thofe 

cf*8^f*i*i ^'^® before were fuppofed to be under a legal incapacity for 

orders, as Jfnus and fome others were, and likewife Aak mb» 
in prefumpdon of law were not qualified in point of kamio^ 
of which reading a fcrap of Latin *, which they called ihi neci- 
verfcj was commonly made the teft,— this meafure indded aH 
thefe to die indulgence of the law in common widi the reft of 
their fellow-fubje£h. 

From this period the meafure of puni(hment hath, as I be- 
fore hinted, been governed by the degrees of real guilt; not 
by an abfurd diftinftion between fubjc6l and fubje£t, originallj 
owing to downright impudence on one hand, and to mere fa- 
iiaticifm or amazing pufillanimity on the other. 

Thus hadi the order of things, which the pride and prc- 
fumptlon of the Romijb clergy introduced, and the ignorance 
or enthufiafm of the laicty adopted, been happily inverted. Our 
anccftors in qucftions touching the allowance or non-allow- 
ance of clergy regarded folely the function or abilities of die 
ofFendcrj wc the real demerit of the offence, 

♦ Mifirerc mci Dcus. 
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CHAP. VIIL cHAP.vra. 

Of Murder. 

IH A V E already obferved, that our oldeft writers made p. 30a, 
ufe of the term Murdir in a very narrow limited fenfe 5 
and that in fucceeding ages the definition of this offence, in 
contra-diftin<5Uon to fimple felonious homicide, was enlarge4 
fb as take in all the cafes which appeared to have been at- 
tended with circumftances indicating a prepenfed malice in the 
party killing ; and that this enlarged idea hath long obtained, 
and exafUy falleth in with our prefent notion of murder of 
inalice prepenfe. 

I have likewife endeavoured to ft^te and illuftrate by au- p. x^i^ 
tfaorities already cited the true legal notion of the term Malic$ 
lis applied to the cafe of murder, which I will not now repeal. 
It is fuiEcient to refer the reader to what is offered by way of 
preliminary to the difcourfe, upon the fubjeA of homicide in 
general. 

I chofe to enlarge upon that point there rather than in this 
place ; becaufe I thought that many things which I have fai<i 
in treating of the lower fpecies of homicide, whether juftifia- 
ble, exculable, or alleviable, would be better underftood by 
firft fixing in the reader's mind the true idea of that degree of 
malignity implied in the term Malice ; which, in cafes primi 
facie falling within the lower fpecies, hath made the fa6l, all cir- 
cumftances confide red, amount to the crime of murder. I 
have likewife, as I went along, endeavoured to ftatc the cir- 
cumflanccs from which the law infcrreth the malignity of the 
heart. 

Thefe matters have, I confcfs, in a manner exhaufled the 
fubje£l I am now profefTedly entering upon : but as the law 
concerning murder is interwoven uith the lower fpecies of 
homicide, and arifeth from a variety of circumflanccs con- 
jieiSed with them^ this anticipation became in fome meafure 
seceilary ; fincc in treating of the cafes which prima facie feem 
to fell under the lower fpecies I could not make myielf better 
underftood than by confidering them under every light they 
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CHAP. VIXI. will bear. I will therefore confine myfelf tothe circumftances 
importing prepenfed malice, which have not already fiiUen is 
my way ; though I fear that the nature of my rubje<^ compli- 
cated as it is, will betray me into fome little repetition, which 
I will avoid as much as poflible. 

The grofler inftances of wilful murder, and where At mi- 
lignity of the heart, the malitia I have already explained, is ap- 
parent, need not to be mentioned in a difcourfe of this kind« 
The cafes upon which doubts have arifen, or which may be the 
fubjeS of future litigation, arc only proper to be mentioned; 
and to fuch I fhall confine myfclfi 

Sea. •• Sect. i. Something hath been (aid briefly under the head 

R iJs^as ro of- ^^ homicidc ill advancement of juftice, touching the killing of 
fic-n «)f jiiftice officers in the execution of their offices, and of other perfons 
an their aUi - j^^^yj^g authority to arreft or imprifon, or adHng under colour 

of fuch authority. But this being a matter in which the juf- 
ticc of the kingdom is deeply concerned, I will now fubmit to 
confideration my thoughts upon that fubjeft more at large. 

(iHak457&c.) Miniftcrs of juftice, while in the execution of their offices, 

arc under the peculiar proteftion of the law. This fpecial 
prote»Stirn is foundt;d in great wifdom and equit)', and in every 
principle of political juftice. For without it the publick trin- 
quiility canr.ct poffibly be maintained, or private property fe- 
curcd ; nor in the ordinary courfe of things will offenders of 
any kind be amefnable to juftice: and for thefe reaibns the 
killing of officers fo employed hath been deemed murder of 
malice prepenfe,as bting an outrage wilfully committed in de- 
fiance of the juftice of the kingdom; the ftrongeft indication 
poftib!e of tlie malitia^ the malignity of heart which I have al- 
ready ftatcd and explained. 

Sea. 2. Sect. 2. This rule is not confined to the inftant the 

officer i-^ upon the fpot, and at the fcene of aftion, engaired in 
the bufiri.-ib which brought him thither; for he is under the 
Unie protection cf the bw eundo^ monir.do^ C5* redeundo: arki 
thorctbre it lie conicth :o do his office, and meeting witii 
'-rent circi.iiui: rctircth, and in the retreat he is killed, this 
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will amount to murder. He went in obedience to the law and CflAP. Viil. 
in the execution of his office, and his retreat was neccflary in ^ 
order to avoid the danger that threatened him : and upon the 
feme principle if he meeteth with oppofition by the way, and 
is kilbd before he cometh to the phcc^ fuch oppofition being tn^ 
tended to prevent his doing his duty^ %uhich is afa£f to be collected 
from circumjiances appearing in evidence^ this lilcewife will 
amount to murder. He was ftri6Wy in the execution of his 
office, going to difcharge the duty the law required of him. 

Sect. 3. Nor is the protection the lawafFordeth him con- ^«^ 3- 
fined to his own perfon. Every man who cometh in aid of 
him (I fpeak. here principally of fuch officers as at common- 
law or by the appointment of the Crown are properly confer- 
vators of the peace), — every man lending his affiilance for the 
keeping of the peace, or attending for that purpofe, whether 
commanded or not, is under the fame protedion as the officer 
bimfelf. 

Sect. 4. The protection the law afFordeth in thefe cafes Sea. 4* 
muft not be confidcred as confined to the ordinary minifters ^' *^^' *^** 
of juttice or their affiftants. It reacheth, under fome limita- 
tions, which fhall be confidered, to the cafes of private perfons ?• 318 &c. 
iptcrpofmg for preventing mifchief in cafe of an affray, or ufing 
their endeavour for apprehending felons, or thofe who have 
given a dangerous wound, and for bringing them to juftice : 
for thofe people are like wife in the difcharge of a duty the law 
requireth of them. The law is their warrant, and they may, 
not improperly, be confidered as perfons engaged in thepublick 
fervice and for the advancement of juftice, though not fpeci- 
ally appointed to it: ajid upon tliat account they are under the 
fame protection as the ordinary minifters of juftice are. 

Sect. 5. This rule is not confined to thofe who arc pre- Sc^. 5. 
fent fo as to have ocular proof of the fa£t, or to tliofe who firft 
come to the knowledge of it : for if in thefe cafes frefti-fuit 
be made, and a fcrtlori if hue and cry be levied, all who join 
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c HAP. Tixx^ in ^id of thofe who began the purfuit are under die fiuae pro- 
te<^on of the law as the others are9 ^^nd iland in every relied 
upon the (ame foot : otberwife no man of commop prudence 
would join in the purfuit^ and many great offenders would 
efcape.the hands of juftice. 

( Hjde 464. A robbery is committed on the highway or eUewhere, the 

country upon notice rifeth and purfucth the robberS) who turn 
a.^d make refiftance, and in the ftruggle one of die robbers il 
killw^i this on the part of the purfuers isjuftifiable homicide 
But oil the other hand, if one of the purfuers is killed by die 
robbers or any of them, it will be murder in tlie whole gang 
joining infuch reftji^nce^ whether pr-fent at the murder or at a 
diftance, but taking a part in puh refijiance. The law is the 
fame in cafe of hue and cry duly levied. 

Sc^l.6. Sect. 6. Nor is this fpecial prctcftion of the law con- 

fined to cafes of a merely criminal naiure, where the puMick 
peace is broken or endimgercd. The miniftcrs of juflice in 
civil fuits, under proper limitations which iiiall be confidered| 
are intitled to the fame prote6lion for themfclves and followers, 
and upon the fame principles of political juftice. 

But thefe rules require fomc farther explanation. 

Scft. 7. Sect. 7. With regard to fu<;h minifters of juftice who 

in right of their offices are confcrvators of the peace, and in 
that right alone interpofe in the cafe of riots or affrays, it is 

cl. 66, IXC. neccfl'ary, in order to make the offence of killing them amount 
to murder, that the parties concerned fhould have fome no* 
tice with what intent they interpofe j othcrwifc the perfons 
engaged may in the heat and buftle of an affray imagine, tlut 
they came to take a part in it. But in thefc cafes a fmall 

HjIc 460^461. matter will amount to a due notification. It is fufficient, if 
the peace be commanded, or the officer in any other manner 
declare with that intent he intc-rpofeth. Or if the officer be 
within his proper diftrivS, and known or but generally acknow* 
iedged to b^ar the office he affum^th, the law will prefume, 
that the party killing had due notice of his intent, elpcciaUy if 
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it be in ihe day-time. In the night Ibme farther notification Ci2A?« VUI 
is neceilary, and commanding the peace, or ufmg words of the 
like unport notifying his burmefs will be fufficient. 

I remember a laying of a very learned judge, That a confta^ 
hU*s JhffwiU not make a conjhhle. This is very true. But if 
a nainifter of juftice be prefent at a riot or affray within his 
<liftrid, and, in order to keep the peace, produce his flaffof 
office, or any other known eftlign of authority : this, I con- 
ceive, will be a fufEcient notification with what intent he in* 
terpofeth; and if, after this notification, refiftance is made, 
and he or any of his afliflants killed, it will be murder in every 
man who joined in fuch refiftance. 

And in the cafe of arrefts upon procefs, whether by writ or 
warrant, if the officer named in the procefs give notice of bis 
authority, and refiftance be made and the officer killed, it will 
be murder ; if in feit fuch notification was true and the procefs 
legal: for after fuch notification the parties oppofing the arreit 
acted at their own peril. 

Private perfons interpofing in cafe of fudden affrays for part- 
ing the combatants and preventing bloodfhed muft undoubtedly 
give exprefs notice of their friendly intent, for the reafon given 
above. 

Sect. 8. I have faid above by way of caution^ if the pro' USUS» 
eefs be legal : but I would not be underftood to mean any thing 
more than, provided ihe procefs, be it by writ or warrant, be 
not defeSfive in the frame of it, andiffue in the ordinary courfe of 
jujiicefrom a court or magljfrate having jurifdi£f ion in the cafe. 
There may have been error or irregularity in the proceeding (^ Co. 68 .1. 
previous to the ifTuing of the procefs ; but if the fherifF or ' ^^* ^^'^'^ 
other minifter of jufticebe killed in the execution of it; this 
will be murder : for the officer, to whom it is direfted, muft, 
at his peril, pay obedience to it. And therefore if a capias ad 
fatisfaciendum, fieri facias, writ of affiftance, or any other wrk 
of the like kind iffue directed to the fherifF, and he or any of 
his officers be killed in the execution of it, it is fufficient upon 
an indidmcnt for this murder to produce the writ and Mrar- 
l^nt, without fhcwing the judgment or decree. So ruled by 
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CHAP- vni. Lor^l Hariwicke in the cafe of one Rogers ♦ at the fiusmer 
MS- Chappie. afTizes in Cornwall in the year 1735. 

And in the cafe of a warrant from a juftice di die peace} 
(r Hale 460.) in a matter wherein he hath jurifdi^igny the perfon executing 

fuch warrant is in like manner under the fpecial prote&on of 

the law ; though fuch warmnt may have been obtained by graft 

impofition on the magi (Irate, and by falfe information touching 

P. 135, matters fuggefted in it. See the cafe of Richard Curtis befoie 

reported. 

Sea. 9. Sect. 9. But if the proccfs be defeflive in the fi'ame of it, 

as if there be a mi flake in the name or addition of the perfon 

(x Hale 457.) on whom it is to be executed, or if the name of fuch perfon, 

or of the officer be infer ted without authority, and after the 
ifl'uing of the proccfs, or the officer exceed the limits of his au- 
thority, and be killed ; this will amount to no more than aian- 
flaughter in the perfon whofe liberty is fo invaded. 

How far other pcrfons, efpccially mere ft rangers, intcrpofin^ 
in behalf of the party whofe liberty is invaded, will be intidcd 
to the fame indulgence, defervcth great confider^tion. 

Sea. 10. Sect. 10. The dodlrinc advanced in the cafe of the Qucco 

ifS^Stlr. ^g^"^ft ^^'^6' ^"^ others hath, I conceive, carried the law in 
pofinf. favour of private perfons ojjicioujly interpofing farther than 

Ld.Raym.j296. fou^j j^^{^^^^ founded in the principles of true policy, will 

warrant. I fay cfficioujjy inter|X)rmg, b.ecaufe the interpofitiop 
of private perfoqs in the cafes I have rxientioned, for prefcrv- 
ing the peace ar^d preventing bloodfhed, ftandeth upon a quite 
difFcrent foot. 

In Tooly^s cafe, the iinprironmcnt of the woman was cer- 
tainly unjuftifiabh. The coniiable f was out of his precind, 



♦ T}.i5 mr.n by rhc help of a qanrj of il< fpcrare f. Hows ftooil out a long 
lime in .i chance ry-fiiii, nnd kept polt^nio.^ ri the pre lufcs in c|iKftion agaiuft 
all manner of procsfs. At length the merit :.:tcn led by tite f>oJp lomt.ttut cu- 
deavoming to execute tl»e progefi, tlncc i.f the fife were kiUcil by him or 
ft>me of his g.mg, he pre fenr acd abetting. For thefe miirdcis he was tricJ 
and convicicd. In tl.c courfc of the tri.ils the writ of execution, the injur.c- 
•ion for delivering polfe.'iion, and the writ of aHiftancc were read in ©vicience, 
but not the decree. The judge being apprehcnfivc of a refcue, he was by 
Special order executed the next day. 

t 1 ufc tljc term conft.iblc merely for the fjke of brevity, for the man was 
»o conftablc in ci)e prccind where the arrelt and iraprifonmcnt wcf«, 

and 
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^ftncl had no fpecial warrant for what he did ; nor had the wo* CHAP» VQIL 

man at that time mi(behaved. His affiftant therefore was not 

under the fpecial protedion of the law I have mentioned : but 

whether this illegal imprifonment was in the eye of the law a 

Efficient provocation to the defendants, who were Jlrangen U 

her and her cafe^ is yet to be confidered ; for all voluntary felor 

nious homicide without a provocation is undoubtedly murder. 

It was holden by feven of the judges againft five, that it was 
a fufficient provocation. For, faid Holt in giving judgment, 
^< if one be imprifoned upon an unlawful authority, it is a 
*^ fufficient provocation to all people out of compaffion, much 
** more where it is done under colour of ju/ltce\ and where the 
*^ liberty of the fubjeft is invaded, it is a provocation to all the 
*' f^H^^^ of England. — A man ought to be concerned for magna 
^^ charta and the laws ; and if any one againft law imprifon a 
" man, he is an offender againft magna charta.'* 

The cafes of Sir Henry Ferrers*% fervant and of Hopkin 
Hugget were cited by the chief-juftice in his argument, and 
greatly relied on. But thofe cafes do not, in my opinion, war- 
rant the doftrine in the latitude here laid down. 

In the former, a quarrel arifing between the fervant and the Cro.Ctf.37t* 
officer after Sir Henry had fubmitted to the arreft and was put 
into a place of fecurity, they fought and the officer in this affray 
was killed. It doth not appear upon what provocation the 
quarrel and affray began, and the report makcth it highly pro- 
bable, that no refcuc was thought of or attempted. The words 
are, " The fervant in fecking to refcue him as was pre- 
'^ TESDhD killed the officer." 

If the matter of the refcue was a mere pretence, and, for 
aught appearing by the ftate of the cafe, it was no more than 
a pretence, the cafe was clearly manflaughtcr, homicide upon a 
fudden affray ; without entering into the queftion touching the 
irfufficiency of the writ or warrant. The reporter doth in- 
liced mention this matter as an ingredient in the cafe ; but ' 
general rules thrown out in argument, and carried fiarther than 
the true ftate of the cafe then in judgment rcquireth, have, I 
:onfcfs, no great weight with me. 

I do 
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CHAP* VUU I do not £iy, that incompetent reaibos, where better migfat 
have been given, derogate from the authority of the judgsieai; 
but they certainly derogate from the authority of the rule ufM 
which the judgment is fuppofed to be founded. 

I Hale 465. Huggef% cafe likewife, as ftated by HaUy was deariy nan- 

daughter, a fudden quarrel and affray, and a com ba t between 
him and an affiftant of the preis-mafter upon ibme nxienefi if* 
fend or frppoftd to hi offered on the part of the aJJSfianti upoo 
which, (aith Hale^ a quarrel arofe between them, and in tix 
end the aiEftant was killed *. 

I take the liberty of obferving, as I go on, that Hakj wbo 
at the conference concurred with thofe who were of optnion, 
that the cafe amounted to manflaughter only, doth not bf a 
iyllable touching the provocation which an zSt of oppreffioa 
towards individyals might be fuppofed to give to dieby^ftanders; 
and he certainly reprefenteth the cafe in the light it appeared to 
him at that time, as a fudden quarrel upon fome rudenefi of- 
fered by the prefs-mafter's ailiftant. 

KeL 5f» . The cafe, as it is reported by Kelyng^ doth indeed turn upon 

the illegality of the imprefs, and the provocation fuch an ad of 
oppreffion may be prefumed to give to every man, be he ihin- 
ger or friend, out of mere companion to endeavour a rejciu: 
and, fay the major part of the judges, if in fuch endeavour of 
refcue they kill any one, fuch killing will be manflaughter. 

In this cafe the judges were divided in opinion, four that it 
was murder, eight that it was manflaughter +. 

Scftxi. Sect. ii. Without entering at prefent into the merits of 

this cafe, 1 think Tooly\ differed widely from it. In this, 
fwords were drawn, and a mutual combat enfued ; the blood 
was overheated in the affray before a mortal wound was 
given. In To'Jy's^ the foiclL.s at the firft meeting with die 

■<^ K'fiv'\' faith, that fwords were drajvn on both fid-s, and ihcv fought. 
Kel. 6c 62. t T'.f'c iuL'o I'tid nt r'^ecDn-'crencc. T'.t; .m I'ft jJ'.tfd thiy 'ii.oe 'f ^'^ 

ep'iKl^nx ha tl' V - r^.W r-t U hu'-J H it. Thr r* |'<>»-ter and the olhcr judftsof ihc 
Kills'^ P. nch, nficr hcMinq coiinfel upon fhe lVefi.il v^.rditt, adhered to their 
former v -\n\>.. *\ M it wns mu-dcr : hi:t out of tlffccrce to the majority itey 
admiiccd the dclcndaiu to iiis clergy. (See ihe cafe a& llatcd by HJ:. AT*/, i j7- 

cooibhle 
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conftable drew their fwords upon him unarmed ag^nft fucb CSAP.VUE^ 

WtSLpom I but they foon put them up appearing to be pacified, 

and cool reflexion feemed in fome meafure to have taken place* 

At the fecond meeting the deceafed received his death's wound 

before a blow was given, or, for aught appeared, offered on the 

gut of him or any part of his party. 

In Huggif% cafe a refcue feemed to be praAicable at the 
time the affi-ay began: and it is obfervable, that the judges who 
held it to be manflaughter put the point upon an endiovdur to 
Tifcut. I will not fay, that the poiiibilicy of a refcue was a fuf-^ 
ficient motive to endeavour at it, but dill there was a poffi-* 
bility, which might induce the men to attempt it But in 
Yooiys the cafe was quite otherwife, unlefs the foldiers could 
hope to force the roundhoufe ; for the woman was there fe* 
cured before the fecond encounter, and before the deceafed ap- 
peared! to have taken any part in the affair : fo that the fecond 
aflault on the conftable feemeth rather to have been grounded 
upon refentment or a principle of revenge for what had before 
palled, than upon any hope or endeavour to affift the woman* 

Sect. i2. I have been longer on this cafe than I (hould Sea ii* 
bave been, had I not thought the dofbine advanced in it ut- 
terly inconfiftent with the known rules of law touching a fudden 
provocation in the cafe of homicide ^ and, which is of more im- 
portance, inconfiftent with the principles upon which all civil 
government is founded and muft fubfift. 

The indulgence fhevm to the firft tranfport of paffion in 
tbcfe cafes is plainly a condefcenfion to the frailty of the hu- 
man frame, to the furor ^r^/x, which, while the frenzy laft- 
cth, rcndcreth the man deaf to the voice of reafon. The 
provocation therefore which extenuatcth in the cafe of homi- 
cide muft be fomething which the man is confcious of, which 
he fecledi and refenteth at the infant the fa6l which he would 
extenuate is committed ; not what time or accident may after- 
wards bring to light. Now what was the cafe of Tooly and 
his accomplices, ftript of a pomp of words and the colour- 
ings of artificial reafoning ? They faw a woman, for aught 

appears, 
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CHAP. VOL appears, a psrfeSl Jiranger to tbem^ led to the roundhotde under 
a charge of a criminal nature. This upon evidence at the OU 
Bailiff a month er two afterwards^ cometh out to be an iU^ 
arreft and imprifonment, a violation of magna charta\ and 
thefc rufl^aos are prefumed to have been feiz^d^ all on a fud- 
den, with a ftrong fit of zeal for magna charta and the bwS| 
and in this frenzy to have drawn upon the conftable and fiab- 
bed his affiftant. 

It is extremely difficult to conceive, that the viobtion of 
magna charta^ a fa£t of which they were totally ign§rant at that 
timej could be the provocation that led them into this outragCi 

But admitting, for argument-fake, that it was, we all know, 
tiiat words of reproach, how grating and ofFcnfive foever, arc, 
in the eye of the law, no provocation in the cafe of vduntsy 
homicide : and yet every man who hath conddered the human 
frame, or but attended to the workings of his own hearty know- 
eth, that affronts of that kind pierce deeper and flimuhte io 
Ae veins more efFedtuatty than a flight injury done to a diird 
pcrfon, thougii under colour of juflice, poffibly can. The in- 
dignation that kindlcth in the brcail in one cafe is inflin^ it 
is human infirmity ; in the other, it may poiBbly be called a 
concern for the; common rights of the fubjecl ; but this concern, 
when well founded, is rather founded in rcafon and cod rc- 
ilcclion than in human infirmity : and it is to human infirmity 
alone that the law indulgcth in the cafe of a fudden provocation. 



SeA. is« 



Sect, 13. But if a pafTion for the common rights of 
the fuhjcfl in the cafe of individuals mufl, againfl all expe- 
rience, be prefumed to inflame beyond a perfonal affixnt, 
let us rupp(Te the cafe cf an upright and deferving man, uni- 
verfally beloved and cftccmed, (landing at the place of exe- 
cution under a fentence of death mamftjlly unjujl* This is 
a c^f.- that may well roupj the indignation, and excite the 
conipaHion of tnc wifell: anJ bell of men : but \\'ife and good 
men know, that ic is the duty of private fubje^ts to leave 
the innocent m;m to his lot, how hard foever it may he, 
witliout atteinpting a rci'cuej for otherwife all government 

would 



O F H O M I C I D E. 317 

would be unhinged. And yet, what proportion doth the cafe CHAP.VIII« 
of a ^Ifc imprifonment for a (hort time, and for which the 
injured party may have an adequate remedy, bear to that I have 
flow put? 

Sect. 14. What I have now faid fuggedeth a thought^ Seft. 14* 
which I will mention, and fubmit to farther conAderation. 

I am firmly perfuaded, that in cafes fuch as thefe a general 
fiibmifBon to the known badges of authority exa(^ed from all 
perfons, ftrangers to the party fuppofed to be injured or his 
caufe, would greatly conduce to the ftability of government ; 
in the fete of which all private rights are involved. On the 
other hand, an undue countenance given to a fpirit of popular 
oppofition, upon the principles of False Patriotism, hath a 
fatal tendency to loofcn the reins of government, and to throw 
matters into general confufion. 

This is a confidcration of great importance ; and if the rea- 
der will apply it to the cafes of Hugget and 7ool^y and the 
reafoning on them, he will not find it difficult to determine on 
which fide the juftice of the caft, that juftice I mean which is 
due to the publick, doth preponderate. 

There is undoubtedly a juftice due to the community, 
founded in the intereft every individual hath in the publick 
tranquillity ; which once deftroyed, all private rights will fink 
and be abforbed in the general wreck : and if the common 
rights of the fubjeft are fuppofed to be the objeft in view, (it 
is an obje£t which deferveth the attention of all wife and good 
men at proper feafons, and under thofc limitations which wif- 
dom and a juft concern for the publick will fuggcft,) let it be 
remembered, that liberty is never more in danger than when it 
vcrgeth into licentioiifnefs. Oefar cheriflied a fpirit of licen- 
tious popularity againil the Senate, Crannucll cheri(hcd the fame 
fpirit againft Crown and Senate ; both fet up a tyranny of their 
own fubverfive of true liberty, which ever muft be founded in 
lawt and protected by it. 

Thefe confideratlons have led me into a free, and perhaps 
too prolix, examination of the opinions of learned men, whofe 

merit 
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GBAJ". vxu. merit I efteeni) and to wbofe memofy I fhall caoftiini] 
proper regard. 

Sra. 15. Sect. 15. In die cafe of private perfons afing dicir 

^^>o(» to ^ vours to bring felons to juftice, thefe cautions ought to be ob» 

ferved. 

That a felony hadi been iBusl]j commitced. For if no fe* 
Cm fic 194. lony hath been committed, no fufpicion, how well ibever gromid- 
% laft. 51. 171. ^ ^y^j 1^^^ ^ perfon h interpofing within the prDtedioa of 

the law in the fenfe I have already ftated and cxph^ned. 

Se^!. f6. Sect. 16. Suppoilng a felony to have beeo aiSuaOy cooh 

' ^^ mittedy but not by the peribn arrefted or purfiied upon lii^ 

cion* this fufpicion, though probably well foundcdy wiH ooC 
bring the perfon endeavouring to arreft or imprUon witfajn dn 
prote£Uon of the law> fo far as to excufe him from the gnk 
of manflaughter, if he killeth, or on the other hand to nib 
the killing of him amount to murder. I think it would be f^ 
lonious homicide, but not murder, in either cafe ; the one not 
having ufed due diligence to be apprized of the trudi of die 
bSt ; the other not having fubmitted and rendered himfelf to 
juftice, fince, if his cafe would bear it, he might have re- 
ibrted to his ordinary remedy for tlie fahe impriibtoment. 

Sja. 17. Sect. 17. But if J., being a peace-officer^ hath a wu* 

Ibid. j^2Lnt from a proper magiftrate for the appreheiuling cf B. if 

name upon a charge of felony, or if B. flandcth indided far 
felony, or if the hue and cry is levied againil B. by nami\ in 
thefe cafes, if iS., though innocent, flceth, or turneth and refift- 
eth, and in the ftruggle or purfuit is killed by A. or any peribo 
joining in the hue and cry, the perfon fo killing will be iodon- 
nified : and on the other hand, if A. or any peribn joining in 
the hue and cry is killed by £. or any of his accomfdices jiis- 
ing in that outrage^ (iich occiiion will be murder ; for i/. and 
thoib joining with him were, in this iiiflance, in the diichaip 
of a duty the law requireth from them, and fubjed to puiufli« 
mcnt in cafe of a wilful neglc<Et of it. 

Sicr« 
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CHAP. TitL 

Sect. i8. With regard to the minifters of juftiqe execut- Sea. iS» 

ing the ordinary procefs of tke law^ and likewife to private per- 
fi>ns endeavouring to arreft or imprifon in the cafes I have 
mentioned, it behoveth them to be very careful that they do not 
mifbehave themfelves in the difcharge of their duty ; for if they 
do, they may forfeit this (pecial protedtion I have been fpeaking 

One inftance o( dieir mi&diaviour, which hath been the 
tul^ed of litigation, is that of breaking open windows or doors, 
in order to arreft : and as this is a matter of general concern, 
I will be a little more particular) though brief, upon it. 

Sect. 19. The officer cannot juAify the breaking open an Se6t if. 
outward door or window in order to execute procefs in a civil 
fiiit. If he doth he is a trefpafier. But if he iindetfa the out- (a Roll- Rep. 
wnrd door open, and entereth that way, or if the door is opened J iJiaeAs^ico. 
10 htm from within, and he entereth, he may break cpen inward Cowp. u) 
doors, if he findedi that neceflary, in order to execste his 
|iroce&« 

The books fay, that a man's houfe is his caftle for fafety and 
repofe to himfelf and family ; and confequently the officer, in 
the cafe I have put, being a trefpalTer, cannot be f^d to be ad- 
ing in the difcharge of his duty, at the time and in the very 
inftance in which he is committing a trefpafs. Thefe fuppo- 
fitions are inconfiflent, and deftroy each the other. But if he 
findeth the door open, or gaineni admiffion from within, he 
having a lawful caU to the place, as he certainly hath, cannot 
be a trefpafTer in entering the houfe, and confequeritly may re- 
move any obflru£lion he meeteth with in profecudng the bufl- 
ndb he came about. 

SecT. 2a The rule, that every man's houfe is his S«a.aoi 
cafUe, when applied to the cafe of arrefls upon legal pro- 
ceft, hath been carried as far as the true principles of poll* 
deal juilice will warrant; perhaps beyond what in the fcalq 
of found reafon and good policy they will warrant: but in 

* See Chap. 6. on the ilatuce of Stabbing^ the cafe of a bailiff who puflitd 
fwltaOf aaii Abniptly into a geacle|iKi*s ctaaiBb«r is «ffder to Mrell him. 

t cafes 
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CHAP.vm. ca(es of life we muft adhere to rules well known and long 
eftablKhed. 

But this rule is not one of diofe which will admit of mf 
cxtenflon. It muft therefore, as I have before hinted, lie oon- 
fined to the breach of windows and outward doors intended fer 
the fecurity of die houfe againft pcrfons from without cndei- 
vouring to break in. 

Sea; SI. Sect. 2i. It muft likewife be confined to a breach of die 

fiHate^ii;.) *^^"^^ ^" ^^^^^ ^ zntik the occupier^ §r any of bis family ifu^ 

have their domicile, their ordinary refidence there: for if a 
ftranger, whofe ordinary refidence is elfe^ere, upon a purfiiit 
taketh refuge in the houfe of another, this is not bh cafUe, he 
cannot claim the benefit of (anduary in it. 

S^. St. Sect. 22. The rule is likewife confined to the cafe of ar- 

SaJk. 79. refts in thefirji injiance : for if a man, being legally arreficdi 

(and laying hold of the prifoner and pronouncing the woidi of 
6 Mod. 173. arreft is an adual arreft,) efcapeth from the officer, and tikedi 
iaRaym.1028, fhclter though in his own houfe^ the officer may, upon fipefh 
C-^"^^ ^' V** ^"*^> break open doors in order to retake him, having firft 

given due notice of his bufinefs and demanded admiffioo, aod 

been refufed. 

And let it be remembered, that not only in this but in every 
cafe where doors may be broken open in order to arreft, whe- 
ther in cafes criminal or civil, there muft be fuch notiiicationy 
demand, and refulal, before the parties concerned proceed to 
that extremity. 

S«(5t. aj. Sect. 23. The rule already mentioned muft likewife be 

confined to the cafe of arrefts upon procefs in civil fuits:^ 

where a felony hath been committed or a dangerous wound 

(Seethe cafe given, or even where a miniftcr of juftice cometh armed with 

tbc^R?'l« procefs founded on a breach of the peace, the party's ownhoul'c 

£k I ?£.; is no fandtuary for him ; doors may in any of thefe cafes be 

forced, the notification, demand, and refufal before-menticoed 
having been previoufly made. 

In thefe cafes the jealoufy with v/hich the law watch- 
eth over the publick tranquilllt}^ (a laudable jealoufy it Is) 

the 
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the principles of political juftice, I mean thejuftice which ii CHAKVIII. 

due to the community, ne maUficia nmaneant impunita^ all 

confpire to fuperfede every pretence of private inconvenience ; 

and oblige us to regard the dwellings of malefaAors, when Ihut 

againft the demands of pubiick juftice, as no better than the 

dens of thieves and murderers, and to treat them accordingly. 

But bare fufpicion touching the guilt of the party will not 
warrant a proceeding to this extremity, though a felony hath 
been a^ually committed ; unleis the officer cometh armed with 
a warrant from a magiftrate grounded on fuch fufpicion* 

Sect. 24. Gaolers and their officers are under the feme g^**^ 
fpecial prote6lion that other minifters of juftice arc : and there- their officen. 
fore if, in the neceflary difcharge of their duty, they meet with 
redftance, whether from prifoners in civil or criminal fuits, or 
from others in behalf of fuch prifoners, they are not obliged to 
retreat as far as they can with fafety, but may freely and with- 
out retreating repel force by force ; and if the party fo refifting 
happened! to be killed, this on the part of the gaoler, or his 
officer, or any perfon coming in aid of him will be juftifiable 
homicide. On the other hand, if the gaoler, or his officer, or 
any perfon coming in aid of him fhould fell ill the confliiS:, this 
will amount to wilful murder in all perfons joining in fuch 
reliftaiKe. It is homicide committed in defiance of the juftice 
of the kingdom. 

Sect. 25. But in regard to the great power thefe officers Sea-t^. 
have, and, while it is exercifed with moderation, ought to 
have over their prifoners, the law watcheth with a jealous eye 
over their conduit : and therefore if a prifoner under their care 
£eth, i^diether by difeafe or accident, the coroner upon notice of (i Htte43«. 
fuch death, which notice the gaoler is obliged to give in due ^ ^^*^ 
dme, ought to refort to the gaolj and there upon view of die 
body make inquifition into the caufe of the death ; and if the 
death was owing to cruel and oppreffive ufege on the part of 
die gaoler or any officer of his, or, to fpeak in the language 
•f die law, to durefs of imprifonment^^ it will be deemed wilful 

Tf^ murdet 
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^APfVSSi fiourder in the pcrfon guilty of fucb dureis. X bj the perfm 
guilty oftbi durefs^ becaufe thougli in a civil fuit ^ principal 
may in fome cafes be anfwerable in damages to the party ia- 
jured through the de&ult of the deputy upon die principle of 
njponiiat juperior ; yet in a capital profecution, the ibie objed 
of which is the punUhment of the delinquent, each man muft 
anfwer for his own a£b or de&ults. 

The inftances of oppref&oni which may fall withia the nzle 
of dureis of impriibnment, are as various as a heart crueflj 
bent upon mifchief can invent. I will mention two which bve 
iEa»S5<. lately come in judgment A gaoler, knowing that a prifoner 

l^fe^ed with the fmall-pox lodged in a certain room in the pri- 
ibn, cpnfined another prifoner, againft his willj in the (ams 
room. The iecond prifoner, who had not had the diftemper^ ^ 
ivhicb the gaoler had ttotice^ caught the diftemper, and died of it 
This was very rightly holden to be murder in the gaoler. 

Ud. Sf 4. Another firaitly confined his prifoner in a low, damp, un^rixd- 

•cri.) ^* fome room without allowing him die common neceilaries cf 
chamber-pot, &c. for keeping things fweet and clean about him. 
The prifoner, having been long confined in this manner, coo* 
tra£ted an ill habit of body, which brought on diftempers, of 
which he died. This likewife was very rightly holden to be 
murder in the party guilty of this durefs. 

Tbefe were deliberate a£ts of cruelty, and enormous vio- 
lations of the trufl the law repofeth in its miniflers of jufKce. 

Having, as I obferved in the beginning of this chapter, al- 
ready coniidcrcd the cafes of murder which fall in and are con- 
ne<^ed with the lower fpecies of homicide, I have now gone as 
far into the fubjcft of murder in general as I propofe at pic- 
fent : for I forbear to enter in this place into 4 minute confi- 
dcration of the cafe of principals in ihe firil and fecond de- 
grees in murder, and alfo of thofe who may be deemed acccf- 
&ries before or after the fad ; intending to coniider thefe mat- 
ters at large under the head of Accomplices. Upon which 
occafion fometbing will be faid in general touching the parti' 
eipes criminfs in the cafe of high treafon and other capital 

CHAP. 
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CHAP. IX. CHAP. IX. 

Of Petit Treafon. 

HAVING faid as much as I think ncceflary to fay in 
this plade upon the fubjeA of murder in general, I come 
now to fpeak of that aggravated kind of murder which our law 
hath diftinguiOied by the name of Petit Treafon. 

Former writers, following the order they found in the fta- 
tute of treafons, have generally chofen to treat of petit, imme- 
diately after high treafon, before they enter into the confi- 
deration of any other fpecies of homicide. I fufpe£^, that this 
circumdance, finall as it may feem, hath contributed to lead 
unwary people into an opinion, that petit treafon is, in confi-* 
deration of law, an offence of a different kind from murder* 
I have therefore, in treating on the fubjeft of homicide, chofen 
to begin with the lowcft fpecies, and, following the order of 
bw, to rife gradually to murder; and (ball conclude with, wha^ 
I take to be in confideration of law, the higheft degre(^ of , 
diat offence, murder aggravated by circumftances of a treafon- 
able kind. 

I (hall not enter into a detail of the feveral cafes provided 
for by that claufc in the flatute of treafons which relateth to 
this offence; nor of thofe which by con(lru(S):ion have been 
brought within it. This part of the fubjed hath been fuffi- 
ciently fpoken to by writers who have gone before me, and to 
diem I refer the reader. 

I ihall content myfelf with inquiring, and flating with as 
much precifion as I can, in what refpedls the law confidereth 
this offence as mere murder, and in what refpedls it may fall 
under a different confideration. 

Sect. i. An appeal of death will lye in the cafe of petit Sea. i. 
freafon, as well as in every other cafe of murder; and theap- ^^^PP^^^X* 
peal chargeth, that the dcfend^mt feUnici^ proditorii ^ ex ma^ 
Utid pracogitata murdravit: and in the cafe of a wife killing Jones (w.) 415. 
her hufband, the heir fhall have the- appeal, and flie, if con- s^f/J;|)V* 
vi&cd) (ball he burnt 

X 2 Sect. 
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CHAP. IX. 

s«ct. a. Sect. a. If the defendant on arraignment ftandedi mute, 

I Hale igi. ' ^^ refufeth to plead, or peremptorily challengeth above 35, he 

( 1 Hale : w .',9 {hall fuflfer the pain fort i^ dure^ as in cafe of other felonies. 
316,399.) 

Sea. 3. Sect. 3. Petit treafon is coafidercd as a fpecies of feloiij: 

(I lnftl**39i. a.) ^^ therefore at common-law, and before the ftatute of 13 

Rich. II. Ji. 2. r. I. intcrpofcd, a pardon of felony, widuNit 
I Hale 37S. the exception of petit treafon, pardoned that offence j and at 

tins day a pardon of murder doth the fame. 

Hale fcemeih to have been once of opinion, that die excep- 
tion of murder in a ftatute-pardon, by which all felonies are 
pardoned, without an cxprefs exception of petit treaibn, will 
not except petit treafon ; and that that offence will be par- 
^ycrns- doned. This he groundeth on an opinion in Dyer : but af- 

^ ^^ tcrwards upon farther confidcration he totally reje£teth that 

notion. 

The opinion in Dyer is grounded on a mifconception of the 
true fcope and intent of the ad of general pardon of the 5 
Eli%. *, by which all treafons and other offences are pardoned 
by very general words with an exception of fome particular 
fjKcies of high treafon, and of all manker ef voluntary 
murders &c, without any exprcfs exception of petit treafon eo 
ncmine : but in this relpcdl there is nothing very fmgular in 
this genera] pardon; for except that of the 50 £dw. III., 
^'hich hath an exception of all treafons whatfbevcr, there is 
not one before the 1 3 EUz. which hath any general exception 
applicable to the cafe of petit treafon, unlefs it be comprehended 
in the exception of >oluntar)' murder, tibicb is exprefsly exctfted 
in tfi» cftlun:* 

It >wulJ be :ibiurd to iir.ajzine, that petit treafon, the moft 
accravatcd Lind of murder in the eve of the law, was in- 
traded to be pardoned by thele acb, 12 in number, paiTed at 
lUttcrent times in the comrafs of about 200 years; and 
it wxHilJ be equally abiurd to fuppofe, diat, if it was na 
intended to be pardoned, no care was taken to except it: 



* The Kb mi ptner^ jNUuer. jxe pr.:ue^ jc larpc i& Hs^i ftxuufy ami in 
all the C4UHXU jtt;enor to thK ooStertinn. 

and 
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and yet all thefe ads have pardoned petit treafon, if it be not CHAP. IX. 
excepted under the denomination of wilful murder. From 
whence, I think, it may be (afcly inferred, that in the judg- 
ment of thofe parliaments the offence of petit treafon was ex- 
cepted under the exception of wilful murder. 

The exception of petit treafon, eo nomine^ was firft intro- 
duced by the 13 £/iz., probably ex abundanti cauteli and with 
a view to this opinion in Dyer \ and it hath been inferted, to- 
gether with the exception of wilful murder, in all the aSs of 
general pardon from that time to the prefent : but it cannot be 
inferred from thefe later a6ts, that fuch an exprefs exception 
was abfolutely ncceflary, without fuppoflng either that our an- 
ceftors for about 200 years together intended to pardon petit 
treafon whiU they conjlantly excepted wilful murder^ or that they 
did not know how to except it in a proper manner. 

There is a cafe in Dyer which hath been diou^ht to favour ^^7* S©- 
• the opinion, that the crime of murder is merged in petit trea- 
fon, and that a pardon of treafon difcharged it, notwithftanding 
the exception of murder : but that cafe proveth nothing like it. 
A wife about the 31 /f. VIII. poifoned her hufband; then 
came a general pardon, by which treafon was pardoned, but 
with an exception of wilful murder. The heir brought an 
appeal of murder, and it was adjudged, that the appeal did not 
lie. This cafe doth not prove, that murder is merged in petit 
treafon, but that both murder and petit treafon were merged and 
extinguifhed in the offence of high treafon ; for at diat time, 
by virtue of the 22 H. VIIL, all wilful poifoning was high trea^ 22 IL VIII. e. < 
fon ; and being fo, the appeal ♦, not being faved by the ad, wa« "* K-'ftaL 
barred, whether the treafon had been pardoned or not. 

Sect. 4. A perfon guilty of petit treafon may be indited Sea. 4. 
of murder,yir it is a fpecies of murder \ and fuch fafts and cir- "'*'"'"^«^» 
cumftances, proved in the manner the ftatutes hereafter cited 
require, as would convi£ta man of murder will conviA a wife 
pr fervant of petit treafon : and on the other hand, upon an 



* Vid. 8 Edw. IV. ao attempt Co make facrilege high treafon, and the offea- 
dcr to be burnt. The appeal for reftitution is exprefsly faved. Ci>tt. 684. 
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!HAP. IX. indi£hiient for petit treafon the jury may find, as tbe ciituar 
fale 378. ftances tending to juftify, excufc, or alleviate come out in evi- 
•{ale 184. dcnce, in the fame manner as they do upon an iiidi£lineiit fcr 
iDurder. 



?*•) 



104* While the cafe of the King againft Swaa repotted before 

was depending, and before the fecond bill was preferred, aqiic(- 
tion was made whether Swan could be convided 00 die in- 
didment for murder, if it (hould come out in evidence, diat he 
was fervant to the deceafed at the time the fauBt was contrivc4 
or committed; and confequently that his offience was pedt 
treafon* 

St. Tr. SM* There is a cafe cited in the printed trial of Cgii and fFrndz 

bume^ which, if fuch cafe there ever was^ hath, as far as tbe 
authority of it goeth, determined that queftion. ^ At the Sum- 
^' mer aflizes at Dorchejler 1 71 2, a woman was indided be* 
** fore Mr. Jufticc Eyre * for the murder of another woman; 
<^ upon evidence it appeared, that the perfon murdered was her 
«^ miftrefs, which made the crime petit treafon. The judge 
<< directed this matter to be fpeciully found ; and upon con- 
<< fercnce with all the judges it was holden (he ought to be 
^ acquitted upon this indictment, as (he accordingly was, and 
" was afterwards indicted for petit treafon, and convicted and 
*^ executed." This cafe is not to be found in any rq)ort 
printed or MS. that I have met with, or heard of: nor have I, 
upon a llrict inquiry, met with any footllcps of fuch cafe 
among the minutes of proceedings on the Crown-fide, in the 
county where the cafe is fuppofed to have arifen ; though rfie 
minutes from 1708 to 1722 have been carefully fearched. 
For thcfe reafons and what is (uggeftcd in the marginal note 
I conclude, that no fuch cafe ever exiftcd. 

Hale 37'« Lord Chief-Juflice Hale is very foil and exprefs on the 

other fide of the queftion; That a perfon who is guilty of 
petit treafon may be indicted of murder, for it is a fpecics of 
murder^ and a pardon of murder pardoneth petit treafon. 

• Juftice Fyrt did not go the Weftern circuit ia the Summer I7i2« WaA 
and P/ uc went ac that time. Tliis informattoa I have from Mr. Maddock Clerk 
«f 4f&ze of the Weftern Circuit. 
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* Lord Chief- Juftice Coke^ having cited the opinion in Dyir CRAP. U 
^35 before mentioned, faith, " That petit treafon is murder and 6 Co. 13. b. 
^ more:** and from thence it hath been inferred, that petit 
treafon and murder are, in confideration of law, different of- 
iences, or that the crime of murder is merged in petit trea- 
fon ; but this inference will not hold, however true the chief 
juftice's do^ine may be. There is undoubtedly, in con- 
fideration of law, a greater degree of malignity in the one than 
in the other, arifing from diat degree of allegiance, however 
low, which the murderer owed to the deceafed at the time die 
hiEt was committed or conceived in his heart : but certainly 
the difference in point of malignity between murder and man- 
llaughter is infinitely greater ; and confequently in that refycSt 
it may with equal propriety be faid, that murder is man/laughter 
emd more^ and yet in judgment of law they are the fame of- 4 Co. 4^ 
fence, differing only in the degree of malignity when confidered ?^*lii^^*^* 
in relation to one and the fame fa6^ : and by a parity of reafbn 
Lord Chief- Juflice Hale concludcth, that petit treafon and « Hale 246,2 
murder are to be confidered in the fame light, as one offence, 
differing only in degree. 

But diough I am fatisfied, that the law confideredi petit 
treafon and murder as one offence, differing only in circum- 
ftance and degree, yet v^ether it may be advifable to proceed 
upon an indi^hnent for murder againil a perfon plainly appear- 
ing to be guilty of petit treafon is a matter that deferveth 
great confideration; and probably determined the attorney- 
general to prefer a frefh bill for petit treafon in Swanks cafe : 
for though the offences arc, to moll purpofes, confidered as fub- 
ftantially the fame, yet as there is fome difference between 
them with regard to the judgment that is to be pronounced 
upon a convi^on, and a very material one with regard to the 
trial, a perfon indi<^ed for petit treafon being intitledto aperemp^ 
t9ry challenge of 25^ ^ thinic if the profecutor be apprized of the 
true fbte of the cafe, as he may be if he ufeth due diligence, 
he ought to adapt the indi£fanent to the truth of the h£t. 

But if, through a miflake on the part of the profecutor, 
or through die ignorance or inattention of the oiEcer, a 
|}iU be preferred as for murder, and it :ihould come out in 

X 4 evidence. 
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CHAP. IX. evidence) that die prifoner ftood in that ton of relation to Ae 
deceafed which rendereth the ofFence petit treafen, I do not 
think it by any means advi^ble to dired die jury to give a ver- 
did of acquittal : for a perfon charged widi a crime of (b heip 
nous a nature ought not to have the chance given him by die 
court of availing him&lf of a plea of autiffUts acqwt. Li fucfa 
a cafe I ihould make no ibrt of difficulty of difcbargtng the 
jury of that indi£bnent, and ordering a frefli indiSment Cor 
petit treaibn. In this method the prifoner will have advantage 
of his peremptory challenges, and the publick juftice will not 
fuffer. And on the other hand, in cafe of an indidment fxx 
petit treafon) if it be proved, that the defendant killed die de- 
ceafed with fuch circumftances of malice as amount to murder, 
but the relation of fervant &c. is not proved, I have no fort of 
doubt, that on fuch an indidhnent the defendant may be found 
Y H^ yi%» guilty of murder and acquitted of the treafon : for murder is 
(icju^ included in every charge of petit tresSoiiyfelomcey pr^itme ii 

ix malitia pracogitata murdravit. 

The treafon is a circumftance of aggravation, of which the 
defendant may be acquitted, and yet found guilty of the fub* 
fiantial part of the charge ; juft as a man upon an indid- 
itient for murder may be acquitted of that and found guilty of 
manflaughter : ** Becaufe," fay the books, <* manflaughter is 
** included in the charge of murder." 

I will go one ftep farther, I offer it as my private opinion, 
fSee KaO. which is fubmitted to the judgment of the learned. Put the 

bourne's^carc in ^^^^^ ^^{zi z perfon is brought to his trial upon an indidment 

for petit treafon, and that one witnefs only can be pro- 
duced, or that the profecutor is not furnifhed with any 
i&iP. &M. evidence except the depofitions taken before the coroner, or 
^ &^ p &M informations taken on oath before juftices of the peace pur- 
c. lo. ' * fuant to the ftatutes j and let it be fuppofed, that thofe wit- 
^Hale *o ^/ neffes arg living but unable to travel^ or kept out of the twry 
2 Hale 284. by the procurement of the defendant. What is to be done in 

this cafe? Is the defendant to be acquitted of the whole 
ViU, Sea. 10. charge ? I think not- I think this evidence, though not 

fufficient to convi£l of petit treafon, is (lill admiffible evi- 
dence, and proper to be left to the jury as upon a charge 
of murder; and the jury, if they arc fatisfied, may find 

the 
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Ac defendant guilty of the murder, and acquit him of the trea* CHAP. IX. 
Ion, for the reafons juft now given. ^ Hale 184. 

InUrefl reipublica nc malejicia remaneant impuntta. 

Sect. 5. A wife or fervant joining with a ftranger in the S«a. 5. 

lame murder may be charged in one indidment, which could and murder in 

not be if their crfFences were not fubftantially the fame; and «*« indiament. 
fuch indi£bnent concluding, that theyfelonicij proditorti tf ex 

tnalitia pracogitata murdraveruntj is good for both, reddenJo Dalifon 16, ami 

faigulaftngulis. SWscafe. 

Sect. 6. AuUrfoiU acquit or attaint upon an indi£hnent Sedl.€. 
for murder is a good bar to an indiftment for petit treafon for tptltmatu^. 

the fame faft, and fo e converfo. * Hale %4^^s^ 

3 Inlt 213. 

Sect. 7. The i Edw. VL, which oufteth clergy in the seA. 7. 
cafe of wilful murder, extendeth to petit treafon and oufteth ^\ ** oufted of 
diat likewife; though petit treafon is not eo nomine oufted, nutmmimUr^ 
and notwithftanding the ftatute reftoreth clergy to all offences 
not therein enumerated which were intitled to it before the 
J H, VIII ; for petit treafon is a fpecies of murder. 

Lord Hale is clearly of this opinion, and putteth a cafe % Hale 34x. 
which is not provided for by either of the afts of H. VIII., and 
yet in his judgment cometh within the 1 Edw. VI. It is the 
cafe of an outlawry : and he faith, " In my opinion the ftatute 
" of I Edw, VI. taking away clergy from perfons attaint as 
•* well as from perfons convi^ of murder doth extend to petit 
*' treafon, which is in truth murder ; and confequently a perfon 
^ outlawed of petit treafon, though not by the ftatutes of the 
« 23d or 25th H. VIII., yet by the ftatute of Edw. VI. is 
" exempt from clergy under the name of wilful murder." 

The only ufe I make of this pafiage, (for his LonUhip hadi 
not here confidered all the ftatutes touching petit treafon with 
his ufual accuracy,} is to ftiew, that his Lordftiip confidered 
petit treafon merely as a fpecies of murder: and whoever will 
read the ftatute of the 12 H. VII. cited underneath with any 
§ attention 
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ittention will (ee, that the legiflatnre confidered it ia noote 
light than as an aggravated murder^ 

There is another cafe, which, I think, is not provided fer 

by any of the a£b anterior to that of Edw^ VI., and muft be 

wholly refolved into that a6l. It is the cafe of petit trcafim 

t% H. YIL c 7. committed by a perfon in holy orders. The ftatute of H. VIL 

is confined to lay-perfons. The words are, ^ If any Uj-ferpm 
«* murder &c." The 23 //. VIII. exprefly excepteth pcifatt 
in holy orders, vi%. of the order of fubdeacon or above; and 
the 25 H. VIII. is evidently confined to perfons indidedand 
arraigned according to the ftatute of the 23d : and therefore 
unlefs petit treafon committed by a perfon in hdy orders be 
oufted by the i Edw. VI. under the name of wilful murder, it 
remaineth, for aught I fee, ftill intitled to clergy. 



(It wisoiiftod 
l>y it H.VUI. 
c I. and 
32H.VIIL 

••30 
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SiCT. 8. I know an opinion hath been entertained by fbme 
learned men, that principals in petit treafon may be oufted of 
clergy without fuppofmg petit treafon to be comprehended in 
the I Edw. VI. under die denomination of wilful murder; 
for diey think, that the whole a6l of the 25 H. VHI. before 
cited is revived by the 5 and 6 Edw, VL according to the 
opinion of l^ox A jOoke in Powlter's cafe : but that opinion is 
not well founded. Hale was once of the fame opinion touch- 
ing the revival of the 25 H. VIII. in totoj and grounded him- 
felf on the authority of Pcwlter^s cafe * ; who was denied his 
clergy upon a conviction for the wilful and malicious burning 
of a houfe at NewmarJtetj whereby the greateft part of the 
town was confu ned. 

But in his fecond volume he refumcth the confideration of 
that cafe, and, totally rejefting CcJte^s opinion touching the 
revival of 25 H. VIII. in iotOy concludeth, that no part of that 
aft was revived except the claufe concerning felons convided 
of larciny in one county where the goods came into their pof- 
feflion by robbery or burglary in another ; and refteth the au- 
thority of Powlter^s cafe upon a much fafer bottom. 



• Sec his Summary/. 23a to 235, and Hiiiory i vol. 570 to 574. 
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I will, for the reader's fa]ds£i^on> ftate the (everal ads CHAP.2;C« 
mentioned in Powker^s cafe as ibortl/ as I can, but.fo as to 
nvoid obicuiity. 

The 23 H. VIII. oufted clergy in certain cafes therein enu- *3 H. ^Ilt, 
mcrated, among which the offence Powlter flood charged with ' * ' 5* 
is one. This a£| extended to principals and accefliiries be- 
fore the £u3, being convided by verai£i or confeffion \ but did 
pot reach the cafe of perfons wilfully ftanding mute' or chal-^ 
}enging peremptorily above twenty, or refuiing to plead di- 
redly to the indi£tment. 

To remedy this defed the 25 H. VIII. oufteth fuch of- 15 H.Vin^ 
fenders ftanding mute of malice, or challenging peremptorily ^* 
above twenty, or refuiing to anfwer the indi£tmcnt, in like 
manner as if they had pleaded not guilty^ and had been found 
guilty according to the laws of the land. 

Thus far this ftatute was merely auxiliary to the former ; it 
barely provided for cafes falling within the feme rule of diftri- 
|>utive juftice, but omitted in the former a£l, probably through 
inere over light. 

It then proceedeth in the 3d fe^on to a cafe of a quite dif- Ibid. f. j. 
ferent nature and entirely new; and enadteth, that perfons 
/coming to the poffeflion of goods by robbery or burglary in 
one coifnty, and taken with the manner in another and there 
indited of larciny, ftiall be oufted in the fame manner as if 
diey had been indifted of robbery or burglary in the proper 
county; if it (hall appear upon examination, that the goods 
were originally taken by robbery or burglary. 

The ift o( Edw, VI. oufted clergy in certain cafes therein lE. VI. mu 
enumerated, and, for the moft part, provided for by the 
23 H, VIIL, but is totally Jilent as to the offence of wilful burn^ 
sng ofboufesy and, even with regard to the enumerated of- 
fences, doth not extend co acceftaries before the hSt ; and far^ 
ther enafteth, '' That, in all other cafes of felony^ all peribns 
^^ (ball have the benefit of clergy as they might have had be- 
<* fore the 24th day of Jpril'm the I ft year of King Hen.Vllly' 
l¥hich was the day he began his reign. 

Wilful burning of houfes therefore, which bad been oufted 
J>y the 23d and 2*Sth of Hen. VIIL, was reftored to clergy 
pj this daufe; and fo were acceftaries before the h£t in aU 

the 
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CHAF.K. the offences therein enumerated; and perfons coming to the 

poiTeflion of goods by robbery or burglary in one county ani 

conviSed of larciny of the fame goods in another were like- 

* wife reftored to clergy : and from this claufe and the a£l next 

cited the doubt in Powlter^s cafe arofe. 

5ae6E.vi. The 5th and 6th of Edw. VI., reciting that the 23d rf 

^ '^ H. VIII. did not extend to perfons committing robbery or bur- 

glary in one county and taken with the manner in another and 
there indided of larciny ; and reciting alfo the claufe in the 
25th of Hen, VIII. already cited, which had oufled thofc of- 
fenders i and farther reciting the reftoring claufe in the ift of 
Edw. VI. already cited, by reafon whereof, laith die i&j mtnj 
perfons^ committing robbery or burglary in one county andfieeing 
into another and there taken with the manner and convi£iei tf 
larciny J had been admitted to their clergy^ to fbe great emboUn^ 
ing and comforting of such offenders ; therefore, /or redrefs 
thereof^ it is enafted, " That the ftatute of the 25th of H. VIIL 
*< touching the putting of such offenders from their clcrgjr, 
** and every article, claufe, or fentence contained in the £une 
** touching clergy, fhall, touching such offences, fbnd, 
^ remain, and be in full ftrength and virtue, as it did before 
^ the making of the faid ftatute made in the i fl year of the 
** King." 

The pdtnt laboured by Coke in Poiulter*s ca(e is, that this 
ftatute revived the whole a<S of the 25th of Hen. VIII; and 
confequently, that wilful burning, being named in the firft 
claufe among the offences enumerated in the acl of the 23(1, 
is oufted by the general words e^itcry article^ claufe^ or fentence 
contained in the fame^ concerning clergy. 

(Stuif. i»8,n.) Others, and among them Lord Hale-^ have been of opinion, 

that, general as the words may feem to be, they muft, in the 
conftrucSlion of the ftatute, be reftrained to that particular mif- 
chicf, which, from the preamble, appcareth to have been fingly 
in the contemplation of the Icgiflature, and for redrefs whereof 
the adl was profeffedly made. 

They have like wife concluded from the ftricl penning of the 
enabling claufe itfelf, that it extendeth only to fuch offenders'^ 
vAfuch offences as are made the fpecial obje^s of it, and for 

that 
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that purpofe are named in the preamble, that is, to peifpns CHAF. IX. 
committing robbery or burglary in one county and fleeing into 
another and there convidedof larciny. 

The ftatute of the ift Edw, VI. did not, as I before ob- 
fcrved, extend to acceflaries before the fadl, who frequently, 
in a juft eftimate of things, are more criminal than the prin- 
cipals. To fupply this great defeft the 4th and 5th of Ph* 
and Mary oufteth thefe acceflaries in murder and the other 4 & 5 ?!»• & 
oflFences enumerated in the ift of Ediu. VI. and fome others, ' ^' ^ 
and in the enumeration of particulars nameth die offence of 
wilful burning ofhoufes. 

The operation of this adl, and what influence it had on 
PGwlter'% cafe, will be preiently confidered. 

* Lord HaU^ in the paflage I laft cited from him, iaith, that the 
23d H, VIIL never was revived with regard to the oflence of 
wilful burning. This obfervation fuggefteth the great abfur- 
dity of fuppoftng the 25th H, VIII. to have been revived in Uto 
without reviving the 23d : for both the adls, as &r as concemeth 
this point, are to be confidered as forming one entire fjrftem of 
ffflice with regard to the oflences which are made the obje6h of 
them ; the former extendeth to the cafes which ordinarily occur, 
canvi£iions by verdi£f or confejfion ; the latter to fuch as very fel- 
dom happen, and are omitted in the former through mere over- 
fight, the cafti ofjlanding mute &c. This being the ftate of the 
cafe, it is extremely difficult to conceive, that the legiflature 
Ihould ferioufly intend to revive the one in toto without reviving 
the other ; that they (hould think of reviving a whole ad, part of 
which is merely auxiliary to a former, without reviving that 
for the efFe£iuating of which die other was made, 

HaU having rejeded the notion of the revival of the 25th 
H. VIII. in toto addeth, ** Therefore die laft, and, Ithink^ the 
^furift anfwer to the difficulty is, that the ftatute of the 3d 
^ and 4th Ph. and M. taking away clergy in all cafes from (4tbaiid 5tlv} 
^ him that malicioufly commands, hires, or counfels the wilful 
^ burning, doth, by neceflary confequencci take away clergy 
^ ia all cafes from the principal offender/* 

This 
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^HAF.tX* This is the bottom upon which he, upon fiill Confickntitti 
ef the point, diinketh it may be fafely refted : and, in tnidi| 
upon this bottom, and former precedents, which were carcfiiDf 
confulted, I think it was refted in Pffwlur^s cafe ; for dxxigh 
l^ord C$ki in his report of that cafe ftrongiy laboured! Ae 
point of the revival of the 25th H. VIIL in toto^ and fiuth ihi 
court fo refolvedj yet it is very plain from his own report of 
the cafe, that others of the judges, bow many or tubo^bedtth 
net/ay^ aid not concur with him in that opinion. But when 
he mentioneth the ftatute of Pb. and M.^ as one ground of die 
II Cttb 35> & refolution, he faith, ^^ This was taken by divers of the juftices," 

by whom or haw many he doth not fay >^ ^^ to be a good interpre- 
^ tation by the whole Parliament of all the laid ads concern- 
^ ing this matter. For if the principal ihould have his clefgy9 
^ it would be abfurd> and what was never feen in our lair, 
^ that clergy (hould be taken from the acceflary before : aal 
^ (econdly, it would be in vain to take away clergy item the 
u acceflary, and leave the principal to have his clergy ; fer if 
^ the principal hath his clergy before judgment, the acceflary 
^ fhall not be arraigned.'' 

This reafoning he faith had it's weight with divers of the 
judges : moft probably it was, together with the conihnt 
pradtice in like eafes, the principal ground of the refolution in 
that cafe. For if die cafe of a perfon pleading to the indid- 
ment was not within the 25th H. VIIL but ftood purely on 
the 23d, as undoubtedly it did, then the bare revival of the 
ftatute of the 25th, fuppofmg it to have been revived in toio^ 
could not have affected the cafe of P(rwher\ fir he pleaded tM 
guilty^ and was convl£ied by verdiSf. 

ta Co. a9, a. Lord Coke admitteth, that the 23d H, VIIL is not revived 

by the 5tb and 6th JF. VI5 HaUy as I before obferved, laidi 
the fame : but Cokej ftill prefuming that the 25th is revived is 
toio^ fuppofeth, that the cafe of a convi£Uon by verdi& ir rmr- 

XX Co. 3c> b. fejpon is within the Utter of that a&. The words, as he citetb 

them^ are, " He" [the perfon ftanding mute &c,] ^ ihall lofe 
<^ the benefit of clergy, in like manner as if he had direfily 
^ pleaded etc, and thereupon bad been found guilty, accoid- 
<c ing to the laws of die land." From this daufe fi cited 

he 
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be concludech, that every perfon convifled by verdidl or rMf« CHA9« IX^ 

fejjion of any of the crimes mentioned in th,e a£i: is oufted of 
clergy without recurring to the aft of the 23d. 

A little more caution in this citation would have over* 
turned one branch of his Lordfhip's conclufion, I mean with 
regard to a conviftion upon a confejjion. For the feTr, here 
thrown in covereth fome very material words, which die 
learned reporter in juftice to the argument (hould not have 
funk. The words of the aft are, ^^ Shall lofe the benefit of 
^ clergy in like manner as if he had direftly pleaded mov 
<* GUILTY, and thereupon bad been found guilty^ according to the 
« laws of the land** Is here a finglc word that reacheth the 
cafe of a confef&on? Or can the daufe by conftruftion be 
made to reach it ? Quite the contrary. The learned judge 
bimfelf, in the page next before, admitteth, that^ had the 23d s«»a> 
H. VIIF. been fo worded, the cafe of a confeffion could not hoFue 
been brought within that a^. ^^^ what rule of conftruftion 
dierefore is it brought within this ? 

And with regard to the true fcope and intention of the 
ftatute, furely it was not the intent of it aSlum agere\ it |iras 
not to provide for the cafes of conviftion by verdift or coo* 
feffion, which the 23d //. VIII., then in ^1 force, h^d efiec** 
tually provided for. The plain intent was to provide for cafeii 
nst before provided for^ the caies of ftanding mute &c, and. i^onfi^ 
other ; as any one may fee, who will confider the nature of thp 
aft, and read it with due attention. 

I was willing to enter fomewhat largely into the point of 
the revival of the 25^1 H. VIIL, though periiaps it hath led 
me a little too far from the fubjeft I have been purfuingi 
becaufe a great deal of the confufion and obfcurity ^icb 
hadi been thrown over the law touching clergy, as it ftood 
upon the afts of //. VlII. and £^. VI., hatharifen from con- 
fidering the aft of the 25th, and fometimes even die 23d 
H. VIIL, as revived; and from blending them with the ftatutes 
of Edw, VI., as parts of one fyftem of law touching theallow- 
aoce or non-allowance of clergy. 

In my opinion both the afts were fuperfeded, as &r as coipr -* 
cemed the allowance or non-allowance of clergy, by the 

2 l-eftoring 
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reftoring daufe in Ac i ft of Ediv. VL already cited; till Ac 
5A and 6th Edw. VI. in part^ and for the purpofe brfore nmh 
tiongdj revived that of the 2Sdi, and the ftatute of PbiL and 
Maiy put die matter out of doubt with regard to Arjin. 

The judgment in Potvlter^s cafe was founded in found fcnfe, 
and upon legal principles, though not upon thofe which the 
learned reporter hath chofen to found it upon. 

Sect. 9. From die rules here laid down, with what bath 
been ofiered by way of illuftrarion of diem, it appearetfa, that 
the law confideredi the offences of murder and petit treafon as 
fubftantially the (ame offence, differing only in degree. The 
btter aggravated by the allegiance, however low, whidi die 
miuderer owed to the deceafed; and in confequence of that 
circumftance of aggravation, and of that alone, the judgment 
upon a convifHon is more grievous in one cafe, than in die 
other; though in common pra£lice no material diflerence is 
made in the manner of the execution, uniels in fome verj 
ipecial cafes. 

I remember a woman ♦, for the murSer of her hufband 
under circumflances of high and uncommon aggravation, li- 
terally burnt alive : and we are told, that in a cafe of petit 
treafon die prifoner vjras, by order of the court, drawn immedi- 
ately after fentence from fVeJiminfter-hall to Tyburn without 
the poor comfort of an hurdle, or any other diing to keep his 
head and body from the ground. This feverity the judgment^ 
to be drawn^ formerly imported ; though now drawn upon an 
hurdle is become part of the judgment in all cafes of treafon. 

s«a. 10. Sect. 10. There are, it muft be admitted, fome infJanccs 

iboces cbe law *^ which the law maketh a wide difference between petit trca- 
roakcs a di£- fon and murder, with regard to the trial and method of con- 
viction : but that difference is not founded in the diflPerent na- 
ture of the offences, but upon merely pofitive inftitudoos. 

The flatute of die 22 H. VIII. c. 14.. reduced the perem- 
ptory challenge in the cafe of petit treafon to 20. The 
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28 EJw. 111. c. 13., which extended to petit treafon, intro- CHAP. IX. 
duced the trial per medictaUm lingua. Both thefe ftatutes* 
were virtually repealed by the i W 2 -P. ^ -M c. 10., which 
provideth, that in all cafes of treafon the trial (hall be according 
to the courle and order of the common-law. This reftored 
the peremptory challenge of 35. 

The I Edw. VI. c. 12. exprefsly requireth two witnefTes 
upon the indidfanent and at the trial, as well in the cafe of petit 
as high treafon ; and the 5 ^ 6 Edw. VI. c. 11, by general 
words extending to all treafons, requireth, that the witnefles, 
if livings fhall be examined in perfon upon the trial in open 
court. Thefe ftatutes are ftill in force. And although fome 
improvements have been made by the ftatute of King fFilliam^ 
yet as that ftatute extendeth only to the feveral fpecies of high 
treafon therein provided for, the cafe of petit treafon ftandeth 
folely on thofc of Edw. VL 

Upon the foot of the 5 &^ 6 Edw. VI. depofitions of wit- 
nefles taicen by the coroner, or informations taken before juf- 
tices of the peace, and certified to the gaol-delivery purfuant 
to the ftatute, are not evidence whereon to ground a convi^on i & 1 P. & M» 
for petit treafon, if the party he livings though unable to tra- ^^JV 
yel or kept out of the way by the prifoner or by his procure- a Hale 2S4. 
ment* 

Thefe, I conceive, are the only inftances wherein the law 
inaketh a difference between the cafes of petit treafon and mur- 
der ; and this difference is plainly matter of pofitive inftitution, 
and doth not arife out of the different nature of the offences. 

* (It may deferve to be confidereil, whether the argument in^. 237, 2389 
which proves, chat the provifions made by the ftatutes of i Edw. VI. c. 11. and 
5 3c 6 Edw. YI* r* 1 1, in favour of the fuHjedt are not repealed by the ftatute 
of I Csf 2 P. & Af* c, so, will not likewife prove, that the trial ^^r mdtitaism 
Bmpt€t^ introduced by the ftatute of 28 Edw, III, c, 13, is not repealed by the 
fiaiute of P.f^ M,t for the trial p€r medietutgm linpue was certainly intended in 
imyar of the prifoner. Put fee Djer 1^ 3 Injl, 27. i Hmli 316. 2 HaU 
271.) 

END OF THE DISCOURSE 
ON HOMICIDE. 
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DISCOURSE III. 

Of Accomplices in High Treason 
and other Capital Offences. 

CHAP. I. CHAP. I. 

Of Accomplices in Treafon, and of Perfbns 
prefent aiding and abetting in Felony. 

UNDER this head fomething will be {aid briefly 
touching the connexion which in judgment of law 
fubfifteth between principals and acceflaries in felo* 
ny, and the relation they ftand in to each other. 

But I have in the title of diis difcourfe chofen to make ufe 
of the term accomplices i becaufe it taketh in all the participes 
criminisj as well in high treafon as felony ; and in the latter, 
whether they are confidered in ftrifi, legal propriety as princi- 
pals in the firft or fecond degree, or merely as acceflaries be* 
fore or after the hBu 

Sect. i. It is well known, that in the language of the law Scft. i. 
there are no acceflaries in high treafon, all are principals. ^J^^!^* 
Every inftance of incitement, aid or proteftion, which in the 
cafe of felony will render a man an acceflary before or after 
the hSty in the cafe of high treafon, whether it be treafon at 
common-law or by ftatute, will make him a principal in trea- 
fon 5 unlefs the cafe be othcrwife provided for by the ftatute g^ ^ ^^^ 
creating the oiFence, or where the fpecial penning of the a^ pofeiHale23 
leadeth to a different conftruaion. -*37-3»8-376 

This rule hath long obtained, and will not now be contro- 
verted ; but I think it a matter of great importance, that the 
rule be rightly underftood, I mean with thofe limitations 
which found fenfe and common equity require. For cafes 
have frequently happened, where an offender in the final iffue 
of the profecution may be confidered as a principal in treafon ; 
aiid yet, during the intermediate fteps towards his convidtion, 

Y 3 he 
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CHAP.L he ought, from a principle of natural juftiee, to beconfi^ered 
merely as in the nature of an accel&ry before or after the 

bet. 

For inftance, J. advifetb B. to counterfeit the King's coin 
or feals, or indeed to commit any of the oflfencres declared 
treafon by the 25 Edw. 111% and funiiihjeth him with means 
for that purpofe : (th^t fpeCies of treafon which in judgment of 
l?iw £iUeth within the daufe of compaffing the deadi of the 
King, Queen, or Prince always excq>ted :] if B^ in confe* 
quence of this advice and encouragement, doth the fad, A. is 
a principal in the treafon; for fuch advice and affiibmce in 
the cafe of felony would have made him an accefikry before 
the h€t ; and in high treafon there are no acceflaries, all are 
principals. But if B* forbeareth to commit the bBtj to which 
he is incited, A. cannot be a traitor merely on account of diis 
advice and encouragement, though hit behaviour hatb been 
highly criminal ; for bare advice or incitement, liow wickc4 
Ibever, unle& in the cafes ahready excepted, will not brii^ a 
man within the ftatute, where no treafon hatb been conunittsd 
in confequence of it. 

So in the cafe of affiftance or proteAion fuppofed to be 
given to a traitor after the fa£t, the party knowingly affording 
fuch proteftion, if the treafon hath been in fa5i committed^ will 
be a principal in treafon for the reafons already mentioned. 
But if a perfon lying probably under a fufpicion of guilt, con- 
fcious of his own innocence, (hould think it advifable to with« 
draw and patiently to wait the ifTue of things when the ftomi, 
which gathered! round him, (hall be blown over; the party 
who received and harboured him, during his retreat, cannot 
be a traitor for fo doing ; provided the conduit of his friend 
fhall appear, upon examination, to have been blameless. 

laft. 9, ijfr. Lord Chief- Juftice Coke^ who, while he was in the fervice 
of the Crown, feemeth to have had no bowels in ftate-profecu- 
tions, when he layeth down and applieth the rule I have men- 
tioned, that all are principals in treafon^ plainly goeth upon a 
fuppofition, that the treafon, prefumed to have been procured, 
%iuas afterwards infa£i committed; or that the party fuppoied 
to have been knowingly received and harboured had been 

a^ually 
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aftually gui!ty of high treafon. It would have been abfurd to CHAP. L 
the laft degree to have gone upon any other fuppofition ; for it 
cannot be faid with any fort of propriety, that a perfon pro- 
cured an offence to be committed which in truth never wa^ 
committed; or that any perfon knowingly, viz. with a full 
kncwledge of a treafm to have been committed^ (that I take to be 
the legal feiife of the term inowingfy^) received and harboured 
the traitor, if fuch treafon never had been committed by him. 

There needeth very little to evince the truth of this obfer- 
vation more than to give a proper attention to the rule al- 
ready mentioned. That every a5i which in the cafe of felony 
will render a man an atceffary will in the cafe of treafon make 
him a principal ; efpecially if we add to it, according to Lord 
Hale^ that nothing Jbwt of fuch an aSf will. What circum- i Hale a 39* 
ftance therefore is necef&ry to render a man an acceflary in 
felony f Plainly diis above all others, that the felony charged 
upon the principal hath been in fa£l committed by him. For 
which reafon no verdid can' pafs againft the accefTary till the 
truth of this (ingle fk^ (hail have been legally e(labli(hed; 
either by the convifHon of the principal if he continueth 
amefnable to ju(Hce; or by judgment of outlawry if he ab*- 
fcondeth or fleeth ; unlefs the acce(rary choo(eth to wave the (< Hale 613. 
benefit of the law, and to fubmit to a trial. * ^*** "^) 

This rule is founded in good fenfe and natural juftlce. The 
acceflary is indeed a felon, but guilty of a felony of a different . 
kind from that of the principal. It is, if I may ufe the ex- 
preflion, a derivative felony conne<5led with and arifing out of 
that of the principal and cannot exift without it. 

Whether the (ame equitable rule is, by parity of rea(bn, to 
be extended to treafonable a^Elions of a fimilar nature ; I meai\ 
to fuch as are of the derivative kind, and though in the language 
of the law (liled principal treafons, yet partaking of the nature 
of merely accefforial offences, cometh now to be confidered. 
This is the point of importance I hinted at in the outfet of this 
difcourfe. For if in profecutions for treafons of this kind the 
ianie rule of equity be obferved as in ca(es of felony, it will be- 
come a matter of veiy (inall importance tg have been learning 

Y4 b? 
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CHAP. L by what fpecial, technical exprefEon we are to defcribe die 
offence. 



VoU c. IS* 



Lord Chief- Juftice Hale fpendeth a whole chapter on dus 
point, which he intitleth, ^ Concerning principals and aaejjih' 
^ rtes in high treafon." And though, in coiiformity to die 
eftablifhed mode of fpeaking, he calleth every f»^rfon who can 
any way be confidered as an accomplice in treafon a prituif^ 
in it ; yet, when he cometh to ipeak of the courfc and order to 
be obfervcd in the profecution of the ofFenders, be coniideredi 
thofe accomplices whofe fuppofed guilt is connected with and 
dependetii upon the real guilt of another in the light of mere 
acceflaries \ and ftateth a few cafes by way of illufhration and 
proof. 

A perfon is committed to prifon for high treafon, die gaoler 
voluntarily fuffereth him to efcape \ or a ftraiiger kn9wing of 
fuch commitment breaketh the prifon and fetteth him at large, 
or knowingly refcueth him after an arreft and before he is 
brought to prifon. In all thefe cafes the gaoler and die per« 
fon breaking prifon or refcuing, whom he in a paflage I {hall 
prcfendy cite calleth a kind of accejfaries^ are principals in 
treafon, if the party imprifoned were really a traitor. If be 
were not fo, it will be no treafon in them ; and therefore thej 
(hall not be arraigned till the principal offender be convid; 
for if he be acquitted of the principal offence the others fluQ 
be difcharged. 

I have ufed the words knowing and knowingly y becaufc I 
think that circumftance is a nccefTary ingredient in the cafe. 
It is true, it was rcfolved in Ben/lead*^ cafe cited here by the 
learned author and at p. 141, hut^ I thinky not with entire op- 
probation of the ruUy that the paity breaking prifon would have 
been guilty of treafon though he had not known that traitors 
were there. I am by no means fatisfied widi this opinion : 
for the fmgle authority upon which this point is faid by HaU 
to have been fo ruled doth by no means warrant it ; the book 
exprefly ftateth it, that the party did know that traitors were 
Sfo.Trcafonii. there \ and Brooke^ who abridgeth the cafe, is exprefs to the 
I Inft. 590. fame purpofe, " Sciant que traitors fueront en ceo i" and &//, 
citing the fame cafe, layeth a great ftrefs on this circumftance, 
that the party knew that traitors were tbere^ and conducted 
them out of prifon. 

Ihav^ 
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I faaire, upon another occafion, tidcen fome notice of this CHAP* L 
fliort and imperfeft report of Benftead's cafe^ and obfcrved I»fc.I.c,i.C5. 
that the profecution againft him appeareth to have been car- 
ried on with uncommon expedition, not to (ay with fome de- 
gree of precipitancy : and probably the forcing of prifon- 
doors, as many wtre farced during the tumulty was given in 
evidence on his trial, among other outrages of the night, as 
overt-ads of levying war, the Ipecies of treafon for which he 
flood indidted. 

The (ame rule of equity and natural juftice the learned 
Judge in another place applieth to the cafe of felonious efcapet x Hale 59!. 
and refcues, and addeth, ^ If the principal offender be con- 
'^ vi6led and hath his clergy, I think the gaoler or refcuer 
^ fhall never be put to anfwer the efcape or refcue, as the ac^ 
** cej/ary where the principal bath his clergy is thereby dif^ 
^ charged*^ for the refcuer and officer are a bind of ac^ 
« cejfariesr 

He calleth them a kind of accejfariesy becaufe diere can be 
no felonious eicape or refcue where no felony had been pre- 
vioufly committed: but in ftri^ legal propriety they are not 
accei&ries to the original felony; for though a manfhould be 
committed for many felonies, yet the efcape or refcue is con- 
sidered as one fmgle felony and is fo charged i Hale 599. 

With regard to a perfon knowingly receiving and har- 
bouring a traitor, the learned judge in the place lately cited t Vol. c st. 
argueth. That though he is in die eye of the law a principal 
traitor and (hall not be faid to be an acceilary, yet thus much ht 
partaketh of an accejfary^ his indidment muft be fpecial of the 
receipt and not of the principal treafon. If he is indided by 
a feveral indi^ment, he ihall not be tried tiU the principal be 
convided; if in the lame indidment with the principal, the 
jury muft be charged to inquire iirft of the principal oflRmder, 
and if they find him guilty, then of the receipt ; and if the 

* Tbe I ft of Q^^wir hach provided for this cafe and for the cafe of a par- ^^ *? ^ 9* 
4oa of the principal alter convi^on. But in the treafons of tbe acceflbrial 
kind already mentioned, and which will be mentioned, I do not conceive that 
Boyruleof equity or natoral juftice would be infringed by giving the rule, 
'< Thai fit trtafrt tinre mr4 m mutfnks^ all art frmciftds^** U*t Qtm^ft exlent agaioll 
^vefy accomplice ; though the principal otteder Ihould be paidoned or die 
after conviAion and before attainder. I (hall enlarge a little as to this point 
in tbe cafe of accelTades ia felony in it's proper place. 

principal 
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CHAP, r. principal be not guilty, then to acquit both ; for tbou^ in de 
ejrcof the law they are both principals in treafon, yet intnHk 
he (the receiver) is fo far an acceflary that he cannot be guStf 
if the principal be innocent. 

4 Sf.Tri. 130. In the cafe of Mrs. Lijle^ whofe hard fate it was to fall into 

the hands of perhaps the worft judge that ever difgraced Wtfi* 
tmmfttr^haU^ no regard was paid to this doftrinc. I would not 
be thought to mention this cafe as an authority^ upon which a 
doubt can at this day be poffibly raifed. 1 do it for the lake of 
what happened afterwards, which I take to be an authority 
with me. Her attainder was afterwards reverfed in Parfiif- 
»cnt \ and the aS reciteth among other hard(hips of her csrfe, 
^ That file was, by an irregular and undue profecution, in- 
^ dided for entertaining and concealing John Hicks a fidfe 
^ traitor knowing him to be fiich ; though the jaid Hicks vms 
^ not at tho tinu rf the trial attainiid or conviSed of anjfuch 
** crinu^^ 



I Hale 6x3. The fame learned audior in other parts of hb work ai^g;«iedi 

^ ^^^* to the purpofe for which I have already cited him ; and applicdi 

the ianie rule of equity to the cafe of a perfon indi^ied for con- 
triving, abetting, aiding, or confenting to treafon, vrliicb hap- 
peneth never to have been carried into execution. 

But here we mufl diflinguifh, though the learned judge, 
^;)eaking in general terms appofite to his prefent purpofe, doth 
tx)t. For with regard to every inftance of incitement, confenC, 
approbation, or previous abetment in that fpecies of treafca 
which fallcth under the branch of the ilatute touching the 
compaffingof the death of the King, Queen, or Prince, every 
fuch treafon is in it's own nature, independently of all other 
circumflances or events, a complete overt-a& of compaffing; 
though the fa£l, originally in the contemplation of the parties, 
ihould never be efFe£led, nor fo much as attempted. A. in- 
citeth i3. to a treafon of this kind, B, in abhorrence of the 
crime, and from a juft fenfe of the duty which every maaowetfa 
to his King and country, and which every good man m the 
like circumflance will pay, maketh a difcovery, by means 
whereof A, is brought to juftice. This incitement on die part 
tf y£ is a complete overt^ad of treafon withia thi» branch 

of 
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<if the ftatute, and hath no fort of conne^on with or necefl&ry CH AF. t, 
dqpendence upon the future behaviour of 5; and therefore 
whatever the learned author hath advanced in general terms 
tXHiching fruitle&, ineffe^ual advice or incitement to treafon- 
^c pradices muft be underftood of fuch treafons only as do 
act fall withia this branch of the flatute. 

• 

Sect. %. I come now to confider the cafe of accomplices Sea. u 
in felony. 

Where two or more are to be brought to juftice for one Pr*incipai« in 
and the. iame felony, they are confidered in the light either ^ond iJ^^e^^ 
of principals in the £rft degree, as having ai5hially and with l^eloay. 
their own hands committed the hH i or of principals in the 
fecond degree, as haying been prefent aiding and al;>etting at 
die commiffion of it ; or of acceflaries before gr after the faiA, 

The diftin^Hon between principals in the iirft and fecond 
Jegrees, or, to fpeak more properly, the courfe and order of 
proceeding againft offenders founded on that diftin£Hon, feem- 
eth to have been unknown to the moft antient writers on our 
law; who confidered die pcrfons prefent aiding and abetting 
in no other light than as acceflaries at the fad, and confe- 
quently not liable to be brought to trial till the principal offen- 
ders (hould be convided or outlawed. 

This feemeth to be agreed by the beft of our modern wri- (i Hale4j7t 
tors ; and therefore I will not fpend time in tranfcribing many ^^^ 
authorities from the antients. One or two I will briefly cite 
and refer to others. 

BraSlon ♦, fpeaking of the courfe of proceeding where die 
principal offender is not amefnable to juftice, faith, " Jppel-' 
« lati vera de forcia fa/vo attachientur quoufque appellati de 
•* h&o convincantur ;" but where all are amdfnable t> " Pro^ 
* etdatur contra omnes per ordinem ; dum tamen ills de forcii 
** noB refpondeant antequam fa£lum convincatur." 

Fltta fpsaketh to the fame purpofe and almoft in Brae- LH). i. c ji . 
tifn*s words: and the Mirror in enumerating the (everal ^'*- 

* !)• Conn, c, 8. /. 3. and, c. 12. /. 9. to tlie end of the chapter. 

f C. 19. /. 4^ 5. ax\d to the fame purpofe fee 4 £• I. /. a. ^ OJUio CWv 
mafritm 
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CHAP. L bim a princifnl, it doth not require a ftri6t, at^ual, immc&te 
prefence, fuch a prefence as would make him an eye or ear wit* 
ne& of what poflMu 

Several perlbns (et out togedier, or in finaQ parties^ upoo 
one common defign, be it murder or other felony, or for anjr 
other purpofe unbwfiil in itfelf, and each taketb the part a£* 
figned htm ; fome to commit die &ft, others to watch at pro- 
per dlftances and ftations to prevent a (urprise, or to fimwy 
H need be, the efcape of dioTe who are osore fannediately en- 
gaged. They are all, provided the h£t be committed, in die 
eye of die law prefent at it : for it was made a common cade 
with them, each man operated in his ftation at one and die 
Ibme inftant towards the (ame conmon end s and the port each 
man took tended to give countenance, encouragement, aoi 
protedion to the wiiole gang, and tp infuxe the (ucGe& of dnr 
common enterprize. 

I will not here multiply caies upon die head of conflnifiive 
preiimce. This may be fufficient by way of ilhiftratioa 
Others founded in the (ame principle of mutual concert^ aid^ 
and prote^on will fall in in dieir proper places. 

Sea. 5. Sect. 5. In order to render a perfon an accomf^ce and a 

loS^^bcrtin"* principal in felony, he muft be aiding and abetting at the 

fa£t, or ready to aftbrd afTiftance, if neceflary : and therefore if 
jf, happcncth to be prefent at a murder for infhmce, ani 
taketh no part in it, nor endeavoureth to prevent it, nor ap- 
prehendeth the murderer, nor levyeth hue and cry after him; 
D.^t. 395. this ftrange behaviour of his, though highly criminal, will not 

ti-^f, 40. F- Qf ^^fgj£ render him either principal or acceflary. 

I would be here underftood to fpeak of that kind of honi* 
cide amounting in conjfru^ion 9/ Jaw to murder, which if 
ufually committed openly and before witneiles : for in the cafe 
of aflaflinations done in private, to which witneiles, who are 
not partakers in the guilt, are very rarely admitted, the ciicum- 
ftances 1 have mentioned may be made ufe of againft jij tf 
evidence of confent and concurrence on his part ; and in dat 
light (bould be left to the jury, if he be put upon his trial 
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CHAP, n 
Sect. 6. But if a fad amounting to murder fhould be Sea. 6. 

committed in profecution of fome imiawful pqrpofe, though it muiSer inpro- 
^ ^vtre but a bare tnjpafsy to which A, in the cafe laft ftated had fecution of mjr 
confented, and he had gone in order to give affiftance, if need {!o(e^ur£»v* 
yfttt^ for carrjitig it into execution ; this would have amounted ^^ 
to murder in him, and in every perlbn prefent and joining 
with him. The Izvf would be juft the feme though the party ^^ »^^ 
flain had been an utter ftranger and had taken no part on either 
fide, but had come with a friendly intention towards both, and 
to accommodate matters between them. 

It is true, here might be no fpecial malice againft the party 
(Iain, nor deliberate intention to hurt him\ but if the bSt 
yn& committed in profecution of the original purpofe, which 
was unlawful^ the whole party will be involved in the guilt of 
l)im who gave the blow. For in combinations of this kind 
the mortal ftroke, though given by one of the party, is confi- 
dered in the eye of the law, and of found reafon too, as given 
by every individual prefent and abetting. The perfon anally 
giving the firoke is no more than the hand or inftrument, bjr 
which the others ftrike. 

And therefore where the indiftmcnt chargeth, that J. gave i Ha1c437#4^3* 
the mortal ftroke, and that B. and C, were prefent aiding and (»«i.P^^^* 
abetting ; if it cometh out in evidence, that B. was the perfon 
who gave the ftroke, and that j1. and C were prefent aiding 
and abetting, they may be all found guilty of murder or man- 
flaughter at common-law, as circumftances may vary the cafe* 
The identity of the perfon fuppofed to have given the ftroke i^ 
but a circumftance, and, in this cafe, a very immaterial one ; 
the ftroke of one is in confideration of law the ftroke of all. 
But in a profecution on the ftatute of ftabbing it is otherwiie 
for a reafon I have already given. X*. soi. 

Sect. 7. I have, by way of caution, fuppofed, that Ac Sea. 7. 
murder was committed in profecution of fiim unlawful purp^e^ toST^^*^ 
ibme common defign, in which the combining parties were rwiMoftheun'* 
united, and for the effcaing whereof they had aflemblcd ; for ^^^"^ purpoft . 
unlets this fl^ appear, though the perfon giving the mortal 

blow 
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CHAP. L blow may himfeif be guilty of murder, (he may poffibly htre 
conceived malice againft the deceafed and taken the oppartxt- 
iiity which tlie coiifudon of a crowd or darkneis of the ni^ 
afforded to execute his private revenge,] he, I fay, may beguilqr 
of murder, or, if it were upon a fudden quarrel, of manflaugli- 
ter ; and yet the others who came together for a different pur* 
KcL nu pofe will not be involved in his guilt : and therefore in Pluh 

mer^s cafe this circumftance not being found by the fyoaai 
verdiA, nor any other fa£t found from which die court could 
with certainty draw the concludon, that the gun was di(- 
charged in profecution of the defign in Mrhich the gang was 
united, Plummer was difcharged. 

In that cafe the verditSl ftatcd, that Plummer and his accom- 
plices were aflTembled in order to tranfport wool of the growth 
of England to France contrary to the ftatute ; that an officer of 
the crown duly authorized for that purpofe met and oppofed 
diem, and that, during the fcuffle which enfued, a gun was 
difcharged by one of the offenders, and yobn Harding one tf 
ihefaine gang was killed. The queftion was, whether Pboh 
mer and the reft of his party were guilty of this murder* 

It was agreed by the court, ift, That had the King's of- 
ficer or any of his aififtants been killed by the (hot, it would 
have been murder in all the gang. 2d, 7 hat had it appeared, 
that the (hot was levelled at the ofHcer or any of his affiftants, 
this likcwife would have amounted to murder in the whole 
gang, though an accomplice of their own happened to be kil- 
led ; for the malice egreditur perfonam : but this faft not haw 
ing been certainly found, the prifoner was difcharged. 

I take it, that the point, on which the cafe turned, was 
this ; it did not appear, from any of the h&s found, that the 
gun was difcharged in profecution of the purpcfe for which the 
pai iy was ajpmbled. But had it been pofitively found, that it 
was difcharged againft the officer or his affiibnts, the court 
upon this finding might, without incroaching on the province 
of the jury, have prefumed, that it was difcharged in profecution 
of their original purpofe. In cafes fo circumftanced, res iffr 
loquitur. 

i£bat 
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A. l>eat a conftablc in the execution of his office ; but, com- ,J^^' I- 
pany interpofing, they were parted and he deftfted. 5., a ' *^^' 
friend of A.^ rufbed fuddenly in and took up the quarrel, and 
fell upon the conftablc, who» in the ftruggle, was killed, A. 
having not been at all engaged after they were parted. It was 
holden by Hoh and Rokeby at Hartford affizes murder in B.^ 
\mt that ^. was innocent. For it did not appear, that A. and B. 
had previoufiy agreed upon offering any violence to the confta- 
ble, or to obftrud him in the execution of his office. The 
murder was not committed in confequence of any unlawful 
combination between them. 

Three foldiers ♦ went together to rob an orchard ; two got 
upon a pear-tree, and the third ftood at the gate with a drawn 
(word in his hand. The owner's fon coming by collared the 
man at the gate and afked him what bufmefs he had there, and 
thereupon the foldier ftabbed him. It was ruled by Holt to 
be murder in him y but that diofe on the tree were innocent. 
They came to commit a fmall inconfiderable trefpafs, and the 
man was killed upon a fudden aiFray without their knowledge. 
^ It would, laid he, have been otherwife, if they had all come 
** thither with a general refolution againjl all oppofersm** 

This circumftance, I think, would have fhewn, that the 
miurder was committed in profecution of their original purpofe : 
but that not appearing to have been the cafe, thofe on the tree 
were to be contidered as mere trefpafTers ; dieir offence could 
jiot be conneded with that of him who committed the mur- 
der. 

Sect. 8. A general refolution againft all oppofers, whether s^a. S. 
fuch refolution appeared! upon evidence to have been aSually lutio^n^agaLft 
and explicitly entered into by the confederates, or may be rea- oppQfcrs. 
(bnably collected from their number, arms, or behaviour at or 
before the fcene of aSion,— fuch refolutions fo proved have 
always been confidered as ftrong ingredients in cafes of this 
Icind. And in cafes of homicide committed in confequence of 



* S^ntm, JUm alHzes 1697. IVfSS. Dtnton and Clj/fit* 
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CHAP. L them, every perfon preTent in the (cnfe of Ac law, when Ac 
homicide hath been committed, hadi been involved in the guik 
of him that gave the mortal blow. 

The cafes of Lord Dacres ♦ mentioned by HaUj and of 
Pudfey t reported by Crompton and cited by Hale turned upon 
this point. The offences they refpe£livdy ftood charged with 
as principals were committed ki out of their fight and hearii^; 
and yet both were holden to be prefent. It was fiiffictent, 
that, at the inftant the fadls were committed, they were of the 
fame party and upon the fame purfuit, and under the fame en- 
gagement and expediation of mutual defence and fupport vidi 
thofe who did the fads. 

But A B. and C. ride out together with intentioo to rob 
on the highway. C. taketh an opportunity to quit the com- 
pany, tumeth into another road, and never joiiieth jf. and B, 
%Hale 537. afterwards. They upon the lame day coounit a robbery. C 

will not be confidcred as an accomplice in this &£L Poffiblj 
he repented of the engagement, at leafl he did not purfueit; 
nor was diere at the time the bSt was committed any engage- 
ment or rcafonable expcdation of mutual defence and fupport^ 
fo far as to affc<Sl him. 

Sea. 0. Sect. 9. With regard to affemblies of this kind, whcrp 

I'i* hwfXthe *^ ^^^^^ P^^^y ^^y ^^ »*"^olved in the guilt of one or mat, 
whole party I have already fuppofed, that fuch aflemblies were formed for 
%\iltv!^^ ^^ carrying feme common purpofe, unlawful in iifelfy into execu- 
tion. For if the original intention was lawful and profecutcd 
by lawful means, and oppofition is made by others, and one of 
the oppofmg party is killed in the flruggle ; in that cafe the 
perfon adually killing may be guilty of murder or man- 
flaughtcr, as circumftances may vary the cafe j but the pciibw 
engaged with him will not he involved in his guilt, unlefs thn 
equally aided or abetted him in thefa6l\ for dicy aflembled for 
another purpofe, which was lawful^ and confequendy the 
guilt of the perfon adually killing cannot, by any fidioorf 



• 1 Halt 439. (443—445.) 

+ Crcfrt^. 34. a. b. 1 BaU 534. (537.) See i jind, n6. the cafcdi&rtndy 
reported. 
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taw, be carried aeainft them beyond dieir oriem^l inten- .CHAP. i. 

Sect. io. I will now proceed to another point falling na- Seft. ro. 
turally under this head touching aiders and abettors prefent A*"^ p*1"^p*^5 

, '^rt. inthcfirftaad 

at the race. fecond Jv^rees 

T 1 • 1 1 to be ahuays 

It is admitted and cannot be denied, that thefe.perfons are, punifhed alike 
to fome purpofes, confidered as principals in the felony, but 
principals in the fecond degree. Whether to all purpoies and 
in all cafes they are fo confidered deferveth fome £uther in- 
quiry. 

For with regard to new felonies created by ftatutes which 
take away clergy from thofe. who (hall be guilty in fuch man- 
ner and under fuch circumflances as are therein particularly 
let forth, without exprefs mention of aiders and abettors or any 
words which manifejily extend to ihenty whether mere aiders 
and abettors fhall liJcewife in the conftrudlion of fuch ftatutes ^ 

be oufted, is a point which, I conceive, deferveth great con- 
iideration. And the queftion, I conceive, will turn, not barely 
upon any general rules of law touching aiders and abettors^ 
but upon the fpecial penning of the feveral ftatutes, and the 
rules of law which enter into the condrufiion of them* 

Cafes without number may be cited to fliew in general, 
how extremely tender the judges have been in the conftruc- 
tion of ftatutes which take away clergy ; fometimes even to a 
degree of fcrupuloiity excufable onl^ in favour of life. 

I will confine myfelf to a few, which I take to be more ap* 
|K>nte to the prefent queftion, in order to (hew, how, with re- 
gard to the allowance or non^allowance ofclergyj they have care- 
fully diftinguifhed between tho cafes of principals in the firft 
and fecond degrees, the adlual perpetrators and mere aiders 
and abettors. 

In the cad of the King ag^nft Page and Harwood upon x\ef^ 49. 
€cit ftatute of ftabbing, which ena£bth, " That every perfon 5^» ^6. 
■* which fhall ftab or thruft,"— thefe defendants were pre- 
sent aiding and abetting ^ third perfon not named by the re- 
|x>rters, who in hSk did make the thruft and was denied his 
clergy. But the defendants, though agreed to have been prin« 
cipals in manflaughter at common-law, were admitted to their 

Z 2 clergy. 
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CHAT.L dcrgf. f^cr, faith die report, dioagh in jo^ineot of IjwcTOf 
on? preient aod aidisg is a principal, yet in the cuufiiuSiancf 
dus ftatute which is (o penal, it fii^ be ^nmir6 onlr to fiich tf 
naUy mni aOmaUj made thi tbrvfi ; i»r fi /£^ «Enfe oi ^v^^frv- 
//$ir of law Hify maj hefaid U wutke it. 

This cafe is cited with approbatioa bj Hmk and hj Esi^ 
and was ne^-er yet denied to be law *. 

The bmt rule of conftniSion prevailed indie cafeof £iMif 
and /7izri& upon die (himte of the 39 £ifz. r. 15. aganft rob- 
bery in dwellsng-hottfes f* They both put up a ladder againft 
the chamber-window, Evans opened the windoir, got into the 
chamber and ftole 40 A finch flood on the ladder in the view 
of EvanSj (aw him in the chamber9 affifted in the robberr, and 
had a ihare of the booty, but diJ mst enUr the chatnher ; and 
upon that account alonf he, though plainly a principal pcefent 
and abetting, had his clergy, and Evans had judgment of 
death* 

f Hak 5*7, For, Cuth Hakj after citing this cafe, it muft be a ftealii^ 15 

5^*^. 537- the houfe: andfhereforc he that ftealeth or h party to tbeJleaU 

ing being out of the houfe is not oufted of his clergy. 

Thus the law ftood with regard to this ftatute, and to 
5 y 6 £. VI. c. 9. againft an offence of the like kind, till by 
c. 9. 3 y 4 /?^. y M. alticrs and abettors were exprcfsly culled. 

The (ame rule of conftruclion did always govern, and doA 
to this day J govern, in the cafe of larciny clam ^ fecreCe apcr- 

g . fona^ upon the ftatute of the 8th of £//z. The pcrfon who 

aftually picketh the pocket is oufted, not he who is prefent 
aiding and abetting, though without fome accomplice ready at 
hand to take off the booty this fort of theft fcldom fuccecdcdu 

jHjJe52$. For^ faith Hale^^ thisflatute JJmllbe taken liter ally ^ 

I will now apply tliefc cafes, which, I think, have hitherto 
ftood the teft and criticlfm of all fucceeding times, to the pre- 
fent qucftlon. Page and Harwood were undoubtedly prin- 
cipals in the manflaughter; the thruft, made by him who 



• Sec I Jl'le 46S. and c»thcr places, and the cafe of the Qnecii againft 
IVfjijlUr reported Salk. 542. Far, 129. 2 Ld. Raym, 84*. 
f Cro. Car. 473. cited likewifc by Htlt in ffbi/lla*s cafe* 
J (See tlic cafes of luais and Stern iii Lcaoh 7, 8.} 
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Was denied his ck?rgy> was in cq^fti^ddion of law tmAc by every CHAP. L 
man prefent and aJ^etting. Fintb vns likewife a principal in 
the robbery; the entry of Evans was in cooftnidion of law 
the entry of Fimh. ' It is fo holden every day in die cafe of 
burglary at common-law, where an adual entry of fome kind- 
or other is equally neccflary. Why therefore did not a con- 
ftru6Kve thruft in one cafe, and a conftru£live entry in the 
other, operate fo as to ouft the accomplices prefent and abet- 
ting of clergy? The reafon is plain and hath been already, 
hinted at, the judges were upon the conftruclion of ftatutes 
very penal, which were to be taken literally and ftridly ; adders 
and abettors are not named or defcribed, and therefore could 
not, as they conceived, be brought within the ftatutes. 

Sect. ii. The conftru£Uon which hath been conftantly Sea. 11. 

put upon the ftatutes oufting cler^ in murder, robbery, rape, l^Jy^, ^' 

and burglary hath been different. Aiders and abettors prefent (i Hale 537. 

have been always oufted, and, I admit, they ought to be fo. * ^^ 

The fame conftruftion hath been put upon the ftatute againft 
buggery. 

But tfiefe cafes widely differ from thofe I have cited. In 
thofe aiders and abettors are not once named ; nor are they di^ 
fcribtd by any terms importing that the legiftature intended to ouft 
them. In the others, the legiflature hath made ufe of terms - 
which, at the time of making the a6ls and long before, were 
wcU known to include them. 

« No pcrfon,'* faith the aft of E. VI., <* that hath been or i e. 6. c. la. 
*' fhall be convi^ed of murder of malice prepenfcd— — or of ^ '^ 
** robbing any perfon in or near the highway— ^fhall be ad- 
*' mitted to have the benefit of clergy.'* 

** If," faith the ftatute of £//z., " any perfon Iball fortune ,s euj.. c. 7. 
*' to commit any felonious rap^, ravifhment, or burglary and 

" to ht found guilty ^he ftiail fulFcr death without benefit of 

« clergy.*' 

By thefe ftatutes clergy is taken away from the feveral 
offences defcribed by legal, technical terms of weU-knpwn figni- 
fication, murder^ robbery'^ rape^ and burglary^ 

Z 2 This 
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CMAP.JU Thu cMenratioo mtjr poffiblj be dioa^ a Etde too 

andcriticaL But^ critical as it miy appcagto cwnimw wikii» 
it hath beta countenanced by great authodtj*^ and hadiil* 
Wiys had great wd^ in qucftieiis touching the aUowance €r 
im-^dlowance of dergj. 

One inftance of this l^al nicety, if it muft be to called,! 
wiD mention ; the reader's own obfervation hath, I doubt ooi^ 
fumiihed him with more. The ftatutes which take away ckrgj 
fiom peribns convilied of die ofiences which are the objefb of 
them are well known not to have extended to perfons outlawcdi 
ftanding mute, challenging peremptorily above the legal num- 
ber, or not anfwering diredly to the charge. This great 
defe^ owing to mere overfigbt or inaccuracy of esrpreflion, the 
judges have never attempted to cure ; but the leglflature bsub, 
by many fubfequent a£ls, which need not to be particularly 
cited, interpofed and applied the proper remedy. 

And if a ftatute bath happened to ufe the words convi^ei Ij 
VERDICT, the cafe of a confeffionhath likewifebeen coofiderd 
as cafus omtjfus. For ftatutes taking away clergy muft, fay all 
the books, in the conftru£tion of them be literally and ftrifUj 
purfued. On the other hand, where the ftatute taketh away 
;ee4Tcnn clergy from the offence generally without other circumflancey 
ep. 521— jj J5 taiten away from the offender under every circumftaucc, 
in which his cafe may be conTidered. 

But this point will not reft here. For let mc afk, who arc 
declared to be the objefts of thefe a£ls ? Perfons ccnvi^edoi 
murder, robbery, rape, or burglary. And who at the time 
thefe ftatutes were made were liable to be convicted as prin- 
' cipals in thofe oftcnces, and were univerlally known to be fo? 
Undoubtedly aiders and abettors prefent. Confequently they 
fall within the letter of the a£ts and muft be the objeds of 
them. 

So with regard to clergy in the cafe of buggery, it is taken 

from the offence under a term of certain well-known import 

5 H. VIII. 2Xiifrom all perfons offending therein. ^ Forafinuch as there 

6. revived by « is j^q fufEcient and condign punifliment for the deteftablc 

I Hide 669/ " vice of buggery with mankind or beaft ; Be it ena&ed, that 

70.) ._ , 

* Seo Lord HoWs argument in H'hiJlUi 's cafe cited before, as reported bf 
Lord Rajntpnd and FarreJIy ; (aod Blackftoi^'s Commenu iv. c. aS. § 3.) 
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^ ^farm offence (hall from henceforth be adjudged felony ; and CHAP. I. 

^* that no j;>erfon offending in any fuch offence (hall be ad« 

** mitted to his clergy." Thefe words, offending in fuch offence^ 

are large enough to include the cafe of every petfon prcfcnt 

and affifting at fuch a fcene of deteftable lewdncfs ; and probably 

were chofen by the legiflature for that purpofe, as the word 

perfon was, in Lord Coke'^ opinion, in order that both fexes of- 3 Inft. 59, 

fending in that offence might be included. 

Sect. i2« I have already fhewn, that, according to our Sc^. 12. 

oldeft writers, aiders and abettors prefcnt were ccnfidered not xhe^UUnaic 

as principals, but as acceffaries at the fa(5l \ and have endea- between prin 

voured to account -for the introduftion of the rule as it is now cS^ry is no^ 

fettled, that they are all principals. of great conft 

queacek 

The folc motive to this alteration feemeth to me to have 
been, that aiders and abettors prefcnt might be brought to their 
trials while the feci was recent and moft capable of proof, 
though the actual immediate perpetrators fhould not be then 
amefnable : and I am greatly ftrengthened in this opinion by 
what is difclofed in the cafes already cited to this point from 
the year-books, 2nd thofe added in the margin * wherein this 
matter came under confideration. The pcrfons who gave the 
mortal wounds, (for they were all cafes of murder,) were fled 
from juftice, and only the perfon s prcfcnt and abetting atnefoa- 
blc ; and probably in the other cafes f the fadt might be fb, 
though the reporters are filent as to that circumftancj. 

For I am very clear, that the diftindion between principals 
and acceflaries of any kind did not, at the time the prefcnt rule 
was eftabliflied, affe^ the life of the party upon a convidion; 
fince, as I have elfewhere fhewn, all were at tliat time alike p. 301* 
liable to fuffer death, from the principal in the firft degree to 
the acceflary in the lowell, unlcfs the privilege of clergy, which 
in thofe days was founded folely on the clerical fundlipn or ca- 
pacity of the delinquent, interpofed. 

But in the conftruftion of ftatutcs wftich take away clergy, 
the queftion at prefcnt, v/hether principal or acceflary, is a 



* a5£.llL 44.5. 21 £.IV. 71. a. f 4 fi- VII. id. a. 13H.VIK 

iQ. a* 
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HAP. I. matter of extreme confisquence to the prilbiier; it is Eie or. 
death to him : and had a departure from the antient rule b 
bx afieSed die {^ifbner's life upon a caaviAion» I am per- 
fuaded tfie judges would ftill have adhered to it, notsritfafiand- 
ing the incoDTeniences I have mendoned; till die legiflatnit 
fliould hare dioug^t proper to interpofe and provide a remedy. 

This oblervadon may poffibly ferve to determine die extent 
of the prefent rule, and at the £une time to evince die wifiiom 
and equity of die refoludons in the cafe of Page and Harwooi 
and the others before cited. The judges adnutted die rule, 
that all prefent and abetting are principaby in it's due ladtude ; but 
did not extend it, in all ifs poffible confequencesj to die queftion 
touching the allowance or non-allovrance of clergy, a queftion 
which did not exift, nor could pofEbly be in contempladooi 
in the light we conlider it, at the time die rule m'as efia« 
blifhcd ♦. 

CHAP. II. 
Of Acceffaries in Felony. 

Sea. I. Sect. i.T H AV E already obferved, that the offence of the 
43» 345- X acceffary, though different from that of the princi- 

arics/ * pal> IS yet in judgment of law conneftcd with it and cannot 
fubfift without it; and that, in confequcnce of this conncdion, 
the acceffary fhall not, without his awn confenty be brought to 
trial till the guilt of the principal is legally afccrtained by the 
convidlion or outlawry of him^ unlefs they arc tried together; 
and that in this cafe the jury fhall be charged to inquire firftof 
the principal ; and if they arc fatisficd of his guilt, then of the 
acceffary ; but that if the principal be not guilty, both muft be 
acquitted. 

Thefe rules arc plain and univcrfally acknowledged, and re- 
quire no farther proof or illuftration. 

The old books carry thefe rules much farther than die 
law in it's prefent ftate will admit of. For if a man had 
been indidled as acceffary in the fame fdoriy to feveral perfons, 

(• Sfc the cafe of the Coal-heavers in Leach 6i, Seven men were con. 
vidtcil and executed in 1768 on the ftatute 9 Geo. I. c. a2, which expressly 
takes away clergy only from thofe who malicioufly ihoot at another pcrfon, 
thrt« of them n$t having dijcharged a gun ^rfnJioU Ought not this VCry penal (latUlQ 

tu have hccn conflnicU Uurally ondJlrUUy f ) 

he 
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he could not have been arraigned till all the principals were CHAP. IL 

convi£ted and attainted : but that point bath long been otherwife 

fettled; for, as the law now ftandeth, if a man be indi^d as 9^0. 119. 

acceilary to two or more, and the jury find him acceflary t« 

one, it is a good verdid, and judgment may pafs upon him. 

And therefore the court in their difcretion may arraign him * ^^ ^**' 
as acceflary to fuch of the principals who are convicted ; and 
if he be found guilty as acceflary to them cr any of them^ 
judgment fliall pais upon him. But, on the other hand, if he 
be acquitted, that acquittal will not difcharge liim as acceflaij 
to the others : and when they come in and are convicted and 
attainted, or if judgment of outlawry pafleth againft them, he 
may be arraigned de novo as acceflary likewife to tbemi 
" though," faith Hale^ " it be the fafer courfe to relpite the 
<^ arraignment of the acceflary till all appear or are outlawed." 

This caution he feemeth to ground on the rigour of the 
common-law in the cafe of an appeal. But in his 2d vol. be ^* *°** 
diflinguKheth between that method of profecution and an in- 
diriment. In the former the appellant was obliged to prove 
the defendant acceflary to all the principals, in manner as be 
had counted againjl him ; but in the cafe of an indictment, that 
method of profecution being at the fuit of the Crown, he 
tbinketh it fufficient, that he be found acceflary to any of die 
principals : and to this purpofe he citeth the authority I have 
jufl cited from 9 th Coke. He was plainly of the fame opinion 
when he compiled his fummary. S"™* ***• 

I have already faid, that notwithflanding the conne£tion be- 
tween principals and accefiaries, yet in confideration of law 
their oflFences are quite different. And for that rcafon, I pre- 
fume, it is, that if A. be indited as principal and B. as ac- » ^^^ 625. 
ceflary, and both are acquitted, yet B. may be indifted as prin- 
cipal in the fame oflfence, and his former acquittal is no bar. 
On the other hand, it feemeth to be agreed, upon what grounds (« Hale 616. 
J knownoty that if-Y. be indifted as principal and acquitted, aS^k^y.) 
be cannot be afterwards indifted as acceflTary before the fa£L 
/>r, fay fome, it is infuhjlance the fame offence. Others, if a Kel. ^5, 26. 

man 
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CHAP. lit ^^^^ incitedi to die offence, be is qvodam modo guiby sfAi 
fan. 

In f or cctli this is true. In die fight of God Ahab was die 
1 Kmpxxi. 19. aft^ murderer of Naboth. ** Hafl thou>" faith God to him 

by die prophet, ^ killed 2Lnd al(b taken poflefEon? — ^In the 

^ place where dogs licked the blood of Naboth^ fliaU dogs 

•* lick thy blood, even thine/' And in the cafe of Vriaby 

1 Sam. xTi. > God, by anodier prophet, faith to Davidy ^^ Thou haft killed 

^ Uriah the Hittite with the fword,— and {lain him with the 
« fword of die children of Ammon,** 

But is it alfo true in foro factdi? By no means: for in 

the eye of the law the offences of principal and acceflary j^- 

ei/icalfy differ, and fall under a quite different confideratioiu 

F. %Sf i6» The point in the cafe reported by Kelyngy which was of an ac- 

ceflary after the fa6l, was at length fetded upon found prin- 
ciples of law and rcafon. But the reafoning upon that cafe 
founded on a diflindion between what preceeded or was fubfe* 
quent to the h&. is, I confefs, too refined for my compre- 
benfion; and probably will continue fo, till I can remove 
antient land-marks, and forget the legal difHiK%on between 
principals and acceflaries, and every principle of law founded 
on it. For if the offences of the principal and acceflary do, 
in confideration of law, Jpectfically differ ; and if a perfbn in- 
dicted as principal cannot be convi6led upon evidence tending 
barely to prove him to have been an acceflary before the faS, 
which, I think, mud be admitted , I do not fee how an ac- 
(S«c the cafe of quittal upon one iadiclment could be a bar to a fecond for an 
Samuel Atkyns offence fpecifically different from it. In the cafe I firfl flatcd 
^gg.j ' it was no bar, why therefore in the fecond ? 

This I offer as a doubt of my own, which is fubmitted to 
the opinion of tlie learned. 

Sea. 2. Sect. 2. There were at common-law fome other rul« 

Some rules at touching the connection between principals and acceffarics 

common-law t i i r -w n /- 11 i- /- . • - • i 

not well found, not, 1 doubt, perfectly well founded, r or if the prmcipal 
^' ftood mute of malice, or challenged peremptorily above the 

legal number of jurors, or refufed to anfwcr dirctftly to the 
charge, the acceflary could not have been put upon bis triaJ, 

becauU^ 
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hicofife^ by the books, the principal was not Mttaintid. Thefe CHAF. XL 
rules feem not to have been founded in the fame natural juftice 
or found policy as thofe I iirft mentioned. 

It would, I diink, have been extremely difficult for a com- 
mon underftanding, unpraSlifed in artificial reafoningy to have 
difcovered, that the mere cbftinacy of one incorrigible offen- 
der, an obftinacy too that expofeth him to the fcvereft capital 
punifhment the law knoweth of, fhould, by appointment of the 
fame law, ftop the courfe of juftice againft another : that the 
accefrary> who frequently is the leader, contriver, and real 
principal in the villany, fhould be permitted to bid defiance to 
the juftice of the kingdom, merely becaufe the inftrument 
employed by him cannot be prevailed upon to deny the charge, 
and put himfelf upon a legal trial : and yet this was the cafe 
with regard to felony till die ftatute of the ift of Queen jfnns See 1 An.ie8l 
interpofed and provided a remedy. *' ^' ^" 

With great fubmilfion to the wifdom of fuperiors, I think 
the remedy in this cafe might have been carried fomething far- 
ther. The mifchief at that time in contemplation was, that, 
the principal not having been convi£^ed or attainted^ no trial 
could be had in order to the convi^on of the acceifary. This 
mifchief the ftatute hath provided for : but had it enacted, at 
the (ame time, that in thefe cafes the charge [againft the 
principal] ftiould be taken pro confejfo \ and that the like judg- 
ment (hould pafs upon die defendant as upon a felon convi£t by 
verdit^ or confeffion, in that cafe die remedy, befides meeting (See 12 Ge«^ 
effe£hially with diat fingle mifchief, would have been better ^^^* ^ *^*^ 
adapted to the cafe confidered in every other light *• 

In all cafes of high treafon, if the defendant ftandeth mute 
of malice, or refiiieth to anfwer dire6dy to the indidlment, 
thi^ amounteth to a conviifHon; and accordingly judgment, as 
in cafes of high treafon, is given: and this judgment in- 
duceth a corruption of blood, and all the forfeitures and dif- 
abilities confequent upon it. This hath not, that I know of, 
been complained of as any hardfhip upon the criminal ; nor 
can it be confidered in that light: for it is nothing more 

* Bjr ti| II ^« III. (• 7. /. 6, the like provifion is made in the cafes pro- 

dim 
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CHAP. n. than t legal prefumption in advancement of juftice, that ibe 
cbargiy which the criminal will not deny^ and put inU a legal 
method of trialy is founded in truth. 

But I find I am now getting out of my (phere> and therefoc 
I will not enlarge. 

The cafes of admitting the principal to clergy, or his obtain- 
ing a pardon after conviction and before attainder^ are likewife 
provided for by the ftatute I laft cited. The acceflary may be 
brought to juftice notwithftanding the principal hath been b 
dealt with : and very proper vms this provifion ; fbr^ b Ac 
fcale of found fenfe smd fubftantial juftice, the only queftions 
in Mrhich die acceflary can have any concern, in commn with 
the principal^ are, whether the felony was committed, and com- 
mitted by the principal. Thefe fads the convidion of the 
principal hath eftablifhed with certainty, at leajf fufficient to put 
the accejfary to his anfwer : and therefore in what manner the 
[principal may have been treated after his convidioxx ieemeth 
to me to be a matter perfe£^ly foreign to the queftion, wIk- 
ther or when the accelTary (hall be brought upon his trial; 
whatever notions of congruity and proportion in point of po- 
nifhment, founded in the coane£lion between them, may have 
been formerly entertained. 

Sea. 3. Sect. 3. At a conference among the judges upon the cafe 

"hat fcs ^^ Af- Daniel and others before reported, a general queftioa 

lie accefTary was moved how far and in what cafes the acceflary may avail 

Ic^gSiuT*'^ himfclf of the infufficicncy of the evidence in point of foS, 

lie principal, or of the incompetency of wi tneiTes in point of law, produced 

againft the principal ; and in what cafes he may be let in to 

(hew, that the fadls charged and proved againft the principal 

do not in judgment of law amount to felony. There was in 

that cafe no occafion to enter far into thcfc qucftions ; fince 

the fafts, upon which the point of law then under confidera- 

tion muft neceflarily turn, were all found by the fpccial vcr- 

dift. The general qucftion was therefore waved. 

However, I will now fubmit to confideration a few things 
which have occurred to mc upon it. 

If 
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If die principal and acccflary are joined in one indiAment CHAP. il, 
and teied together, which I conceive to be the moft eligible ^ * ff]x' 
courTe where both are amelhable, there is no ropm to doubt 
whether the acceflary may not enter into the full defence of 
the prmcipal ; and avail himfelf of every matter of h£t and 
every point of law tending to his acquittal : for the acceflary 
is in this cafe to be confidered as particeps in lit£, and this 
fort of defence neceflarily and dire6Uy tendeth to his own 
acquittaL 

This is too plain to admit of farther enlargement. 

When the acceflary is brought to his trial after the con- 
yi(%on of the principal it is not neceflary to enter into a detail 
of the evidence, on which the conviction was founded. Nor 
doth the indiSment aver, that the principal was in hSt guilty. (It fomctirow 
It is fufficient if it reciteth with proper certainty the record of sanc'har*scafc 
the convidion. This is evidence againft the acceflary fufli- 9 Co. 1 18.) 
cient to put him upon his defence ; for it is founded on a le- 
gal prefumption, that every thing in the former proceeding 
was rightly and properly trat^a6led : but a prefumption of this 
kind muft, I conceive, give way to fads manifeflly and clearly 
proved ; as againft the acceflary the convidlion of the princi- 
pal will not be conclufive ; it is as to him res inter alios aSa. 

And therefore if it fliall come out in e\Idence upon the trial (Sec Srnith's 
of the acceflary, as it fometimes hath and frequently may,, cafe m Leach 
that the offence of which the principal was convifted did not 
amount to felony in him, or not to that fpecies of felony with 
which he was charged, the acceflfary may avail himfelf of this, 
and ought to be acquitted. This was the cafe of M^Danicl and 
ethers lately cited. The youths who were convicted of the 
robbery, being totally ignorant of the confpiracy mentioned in 
the report of that cafe, took no advantage of it, and were con- 
yiSteA upon full legal evidence : but when the whole (ctat of 
villany came to be difclofed upon the trial of thofe mifcreants, 
diey were difcharged from that indidlment upon this fingle 
obje£tion, that the offence of the principals did not in the eye 
of the law amount to robbery. 

If this opinion was well founded in point of law, and fhall 
fiand die teft of future times, as I think it will, every other 
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CHAP. IL perfixi in the like circumftaiices may, upon his trial, mi 
himfelf of it, and will be intitled to a verdid of acquittal. 

I will by way of illuftration put another caie. jf. is indidd 
for ftealtng a quantity of live fiih the property of ^. J. plead- 
eth guilty upon his arraignment, is immediately burnt in die 
hand, and difcharged. At the next fi^ons G is indided as an 
acceflary to ^. in this felony after the h£tj as the recei?er 
knowingly, jf. is produced as a witnefs againf^ him, and, io 
. the courfe of his evidence, provetb, that the fifh were taken 
in a river of which B. had the fole and feparate fiibery, or in 
a large pond upon die wafte of B. Might not d, had be 
been fo advifed, have infifted, diat the fifh being at their natn* 
ral liberty B. had no fixed property in them, and confequcndt 
dut the taking of them in thatjlati could amount to no more 
dian a bare trefpafs ? Undoubtedly he nught *• 

Or let me fuppofe, that the principal is erroneoufly attaint- 
ed, and thereupon the acceflary is brought to his trial, coo* 

I Hale ^25. vided and attainted. The attainder of the principal is after- 

wards reverfed for error. This reverfeth the attainder of the 

iR.lll.2i9 acceflary. It is true it hath been holden, that the acceflary 

cannot take advantage of the error by way of plea; he cannot 
aver againft the record of the attainder while it flandeth un* 
reverfed: but Brooke^ perhaps the mofl judicious of all die 

Kro. Cor. X75. abridgers, after citing the cafe, 2AAt\\ judex tamen debet kahm 
difcretionem fcf equitatcm. The accef&ry ought to have had a 
reafonable time to procure, If poflible, a reverfal of the attain- 
der; as where a prifoner pleadeth a charter-pardon, which 
upon infpeftion appeareth not to reach his cafe, the court, 
prefuming that the Crown intended an effe6lual pardon, will 
give him a reafonable time to obtain one. 

How far the accefTary can avail himfelf in point of fafi by 
Ihewing that the principal was totally innocent is a queftion 
of more difficulty, and fhould be handled with great caution; 

•. 67. • H^il:y it is true, Joth in his Summary fay, tlint taking filh in a trunk, net, 

tUale 511. or/»on</is fdony ; but in the work he intended for publication he is cxprefs, 

that larciny cannot be committed of fifh in a river or/»W. «' If," faith lie af- 
terwards in the fame page, « in a trunk or net, larciny may be comn-.itted of 
them." See to this point Owtn 20. and 9 Geo. I. c, 22, which maketh it felony, 
wndtr fmt jptciml circumjlancti^ to deal fiih ia a pond. 

b^caufe 
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becaufe fa6h, for the moft part, depend upon the credit of wit- CHAI • TI. 
nefTcs ; and when the ftrength and hinge of a caufe happeneth 
to be difclofed, as it may be by one trial, daily experience con* 
vinceth, that witnefles for very bad purpofes may be too eafily 
procured, I will therefore, before I offer my own opinion, 
cite one or two authorities, which, in my apprehenfion, are 
ftrong in favour of the acceflary upon the foot of the mere 
innocence of the principaL 

I obferved before, that the acceflary may, if he choofe It, p, j^j. 
be brought to his trial before the conviction or attainder of the 
principal. But in cafe he be convidled, « It feems, faith 1 Hale 6xj. 
^ Halej neceflary to rcfpite judgment till the principal be 
^ convitfted and attainted; for if the principal be after 
*< acquitted, that conviftion of the acceffary is annulled, and 
" no judgment ought to be given againft him." 

The principal is outlawed, and thereupon the acceflary is 
tried, convidled, and executed* The principal afterwards com- 
cth in, reverfeth the outlawry and pleadeth over to the felony, 
and upon trial is acquitted. This, faith CoJiej reverfeth the 9Co.uf, 
attainder of the acceflary. 

I have already premifcd, that in order to convifl: the acceC- p. 361. 
fary it is not neccffary to enter into the detail of the evi- 
dence upon which the principal was convicted; and have 
offered fome reafons for my opinion. Another weighty reaibn 
occurreth, which it will be fuflicient juft to mention. The 
witnefl[es againft the principal may be dead, or not to be found, 
when the acceffary is brought upon his trial i efpecially after a 
long interval between the trials. 

But ftill if it fliall manifeftly appear in the courfe of the 
acceffary's trial, that in point of faft, (the point of law where 
the legal prefumption is equally ftrong againft the acceffary 
J have already fpoken to,) if, I fay, it ftiall appear, that the 
principal was innocent, common juftice feemeth to require, 
that the acceffary fhould be acquitted, jf, is convi<Sled upon 
circumftantial evidence, ftrong as that fort of evidence can 
be, of die murder of B. C. is afterwards indidled as ac- 
ceffary to this murder; and it comcdi out, upon the trial, 
by inconteftable evidence, that B. is ftill living, Lord Hale 

foraewherc 
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COAF. IL fomewiiac^ mentionedi a cafe of this kind, is C to be convicleJ 
or acquitted ? The cafe is too plain to admit of a doubt. Or 
fiippofe B, to have been in fad murdered, and that it fhouM 
come out in evidence, to the fatisfaSlUn of the court andjurj^ 
diat the witneflcs againft J. were miftadcen in his peribn, a 
cafe of diis kind I have known, that A. was not nor could 
poffibly have been prefent at the murder. 

It muft be admitted, that mere alibi evidence lieth under i 
great and general prejudice, and ought to be heard with un« 
common caution : but if it appeareth to be founded in tnitii| 
it is the beft negative evidence that can be offered ; it is really 
pofitive evidence, which in the nature of things neceliarily im- 
plieth a negative : and in many cafes it is die only evidence an 
innocent man can offer. What in the cafe I have put are a 
Aurt and jury to do ? If thiy are fatisfied^ upon this evidaui^ 
that A. was innocent^ natural juftice and common fenfe wiB 
fugged what is to be done in die cafe of d 

Thefe, It may be faid, are flrong cafes, and feldom happen 
in experience. I confefs they are ftrong, and for that veiy 
reafon, fmce I am upon a fubjeift of fbme delicacy, and iM^iidi 
ihould be treated with great caution, I have made choice of 
them : but if they prove, that in any cafes whatfoever the legal 
prefumpdon againft the acceiTary, founded on the convidion 
of the principal, may be repelled by contrary evidence, they 
prove as much as I expe6ted from them. The rule is right, 
the difficulty will lie in the application of it to particular cafes. 
How far it is to be carried to cafes probably not equally 
ftrong, muft, all circumftances duly weighed and confidered, be 
left to the prudence, circumfpedtion, and abilides of the lean^ 
judges before whom the feveral cafes may happen to come in 
judgment. 

I forbear entering farther into this queftion. 
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CHAP. III. CHAP.IIL 

Of Acceffaries before and after the Fadt. 

1WILL now briefly fubmitto confideration a few things 
touching acceflaries, confidcred under the well-known dif- 
tinfUon of acceffaries before and after the fa£l. 

With regard to acceffaries before, I can add very little to 
what hath been already faid in the cafe of T^hc King againft 
Af^Daniel and others reported before. Sure I am, it will not p. m. 
become me to repeat what was then offered : and therefore I 
refer the reader to that report, and the few obfervations which 
1 have fubjoined to it* 

Sbct. I. Much hath been (aid by writers who have Sea. r* 
gone before me, upon cafes where a perfon fuppofed to com- V^j^^^^^ 
unit a felony at the infligation of another hath gone beyond etb* 
the terms of fuch inftigation, or hath, in the execution, va- 
ried from them. If the principal totally and fubftantially vari- 
cth, if being folicited to commit a felony of one kind heu;//- , 
fully and knowingly committeth a felony of another, he will 
ftand fmgle in that offence, and the perfon foliciting will not 
be fnvolved in his guilt. For on his part it was no more iHalc6i6,6i^ 
dian a fruitlefs ineffectual temptation. The h&. cannot with 
any propriety be faid to have been committed under the in- 
fluence of that temptation. 

Sect. 2. But if the principal in fubftance complleth with Sea. 1. 

1 ^ 1 • • /I r • 1 Or iu circumfiam 

the temptation, varymg only m circumltance of time or place, only. 
or in the manner of execution, in thefe cafes the peribn foli- 
citing to the offence will, if abfent, be an acceffary before the 
hAy if prefent a principal. For the fubflantial, the criminal 
part of the temptation, be it advice, command, or hire, is com-* 
plied with. jf. commandcth B, to murder Q by poifon, B^ 
doth it by a fword, or other weapon, or by any other means. 
jf. 18 acceffary to this murder : for the murder of C was 

A a the 
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CHAP. in. the ohjcSt principally in bis contemplation, and that is ef« 

feaed* 

Sea. J. Sect. 3. So where the principal goeth bejrond Ac twins 

[ccxceodftbe ^ ^^ foii'citati n, if in the ivent the felony conrniiUed was a 
probable cunfequence of what was ordered or advifedj the peribn 
giving fuch orders or advice wiU be an acceflary to that felony; 
jt.y upon fome affront given by £., ordereth his fervant to 
way-lay him and give him a found beating ; the fervant doth 
fo, and B> dieth of this beating. J. is accefiary to this 
murder. 

A. advifeth B, to rob C, he doth rob him, and in fo do- 
ing, either upon refiAance made, or to conceal the fafi, or 
upon any other motive operating at the time of the robberj, 
killeth him. A. is acceflliry to this murder. 

Or A. foliciteth B. to burn the houfe of C ; he dodi it; and 
the flames taking hold of the houfe of D. that likewife is bumti 

A. is acceflary to the burning of this latter houfe. 

Thefe cafes are all governed by one and the (ame principle. 
The advice, folicitation, or orders in fubilance were purfued, 
and were extremely flagitious on the part of A. The events, 
though poffibly falling out beyond his original intention, were 
in the ordinary courfe of things the probable confequences of what 

B. did under the influence^ and at the irtfligation of A, And 
therefore, in the juftice of the law, he is anfwerable for them. 

Sea. 4. Sect. 4. It hath been faid, that \i A. ordereth B. to kill 

Being aJvifcd ^^^ ^nd he by miflake killeth 2)., or aiming his blow at C 
jiemuidcTsB. roifleth him and killeth Z)., A. will not be acceflary to this 
I Hulc 617. murder; " bccaiife it differ cth in the perfonJ*^ This is a merci- 
^ * * ful opinion : but I cannot think, that the cafe of Saunders^ 

cited in fupport of it, doth warrant the rule in the latitude here 
laid down. 

It however fuggefteth a point which may poflibly merit con* 
fideration. A, in the cafe put by the learned authors laft 
cited, is an utter ftranger to the perlon of C, A. therefore 
taketh upon him to defcribe him by his ftature, drefs, a<^, 
complexion, &c, and acquainteth 5. when and where he may 
probably be met with. B, is pundual at the time and place, 

and 
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and 2>., a perfon poffibly in die opinion of B. anfwering the CHAP. III. 

defcripdon, unhappily comedi by and is murdered, upon a 

ftrong belief on die part of B. that this is die man marked out 

for deftru^on. Here is a lamentable miftake ; but who is 

anfwerable for it ? B, undoubtedly is ; the malice on his part 

egreditur ptrfrnam. And may not the fame be faid on the part 

of A. f The pit which he, with a murderous intendon, dug for 

C, D, through his guilt fell into and perifhed. For j5., noC 

knowing the perfon of C, had no other guide to lead him to 

his prey than the defcription J* gave of him. B. in following 

this guide fell into a miftake, which it is great odds any man 

in his circumftances might have fallen into. I therefore, as at 

prefent advifed, conceive, that A was anfwerable for the con-* 

fequence of the flagidous orders he gave ; fuice that confe* 

quence appeareth, in the ordinary courfe of things, to have 

been highly probable. This opinion I ground upon the reaibn 

of the cafes ftated in the laft fe^on. 

Saunders*s cafe referred to by the learned authors was no Plowd. 493. 
more dian this. He, with intendon to deftroy his wife, by 
die advice of one Archery mixed poifon in a roafted apple, and 
gave it to her to eat. She having eaten a (mail part of it 
gave the remamder to dieir child. Saunders at this dreadful 
moment made a faint attempt to have faved the child ; but^ 
confcious of the horrid purpofe of his own heart, and unwilling 
to make his wife a witnefs of it, deAfted, and ftood by and 
(aw the in&nt he dearly loved eat the poifon, of which it foon 
afterwards died. It was ruled, without much difficulty, that 
Saunders was guilty of the murder of the child upon the reafons 
already given. With regard to Archer^ it was agreed by the 
judges upon conference,* that he was not acceflary to this 
murder, it being an offence he neither advifed nor afTented to. 
The judges however did not think it advifable to deliver him 
in the ordinary courfe of juftice by judgment of acquittal : 
but for example's fake they kept him in prifon by frequent re« 
prieves from feffion to feffion, till he had procured a pardon 
from the crown; a meafure prudence will often fuggeft in 
cafes of a dpubtful or delicate nature. 

A a 2 But 
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CHAP. III. But this cafe widely diflFereth from that I have put And 

*lowd. 475. fo doth another ftated by PlrMden. A. advifeth B. to bum die 

houfe of C, which boufe B. well knovuiih. He ipareth the 

boufe of C. and burneth the houfe of D. A. is not acceflary 

to diis felony. 

The difference of the cafes, I conceive, lieth here. In 
thefe, there was no miftake on the part of the father or of 
the incendiary, for which their advif;;rs could be any way 
refponfible. The father flood by and fufFered the child to eat 
the poifon prepared for the mother; the incendiary wilfully 
and knowingly varied from his orders, and fparing one houfe 
deflroyed the other. But in the cafe I have fuppofed, the af- 
iafSn, not knowing the man marked out for deftru<%on, was 
mifled by the diredlions A. gave him. 

• I believe the following criteria will let the mofl inquiiitive 
reader into the grounds upon which the feveral cafes falling 
under this head will be found to turn. Did the principal 
conunit the felony he ftandcth charged with under die influ- 
ence of the flagitious advice \ and was the event, in the ordi- 
nary courfe of things, a probable confcquence of that felony ? Or 
did he, following the fuggeftions of his own wicked heart, wil- 
fully and knowingly commit a felony of another kind or upon 
a different fubjedt ? 

Soft. 5. Sect. 5- I fhajl be very brief upon the general principles 

•rthcfaft. of law touching acceflarics after the fact; becaufe profecutions 
for this offence, grounded on the common-law, have not been 
frequent, nor have they had any great elt'ecSl. For as the law 
how flandcth and practice hath governed, profecutions of that 
See 18 G. II. kind, except in a cafe I fhall prefently mention, generally end 
'^^ in a flight punifliment, if it can be called by that name; or 

rather a piece of abfurd pageantry, tending neither to the refor- 
mation of the ofFender> nor for example to others. I mean 
what is called burning in the hand, with an iron fcarcely 
heated. 
I Eliz. c. 12. J" ^^ cafe of horfe-flealing, it is true, the flatute of £A- 
5- %aheth hath taken away clergy as well from the acceflary after, 

as before the fad : but it muft be obferved, that this fbtute 

extendcdi 
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cxtcndeth only to fuch perfons as were in judgment of law CHAP. lit*' 

acccffarics at the time the afil was made^ namely accefiaries at 

common-law j not to fuch as are made acceflaries by fiibfe- 

quent ftatutes. And therefore a perfon knowingly receiving 

a ftolen horfe, who is made an accefliiry by fome late ftatutes, 

is not ouftcxl. This was a8;reed by aH the judges at a confe- MSS Tracy 

rence in Eafter term in the fecond of Q^ieen Anne. and Dcnton- 

Sect. 6. By the 3 and 4 fK and M. c: g. and by the 5th Sea. 6. 
of Queen Annc^ f* 3i« receivers of ftolen goods knowingly ftocngoo^. 
are made acccffaries after the fait : and by the 4 Geo. I. f, ii, 
they are liable to be tranfported for 14 years. 

Before the ftatute of King PFllIiom^ receivers, unlefs they 
likewise received and harboured the thief^ were guilty of a bare 
mifdemeanour ; for which they were liable to fi.ie and imprii» 
fonmcnt, or other corporal punifliment. But that aft hjiving 
made them acceflaries and confequently felons, the profecuting 
them as for a bare mifdemeanour was holden by all the judges MS. Tracy, 
at a conference about the latter end of King TyilUam^s reign 
to be improper and illegal. For the mifdemeanour was merged 
and abforbed in the crime of felony; juft as felony at com- 
mon-law, when made hi^h treafon by ftatute, which hath 
been done in a few cafes, is merged and abforbed in the 
treafon. 

This was foon found to be inconvenient : for if the re- 
ceiver, who generally is the employer and patron of the thief, 
could keep him out of the way, he [the receiver] paffed un- 
puniftied. To remedy this mifchief the ift of Queen Anni i An. fefCz. 
provideth, that the receiver may be profecuted as for a mifdc- ^' ^' 
meanour, though the principal be not before convicted : and 
by the 5th of Queen Anne he may be fo profecuted, though the c. 31, 
principal cannot be r akeS fo as to be profecuted and conviSied, 

I know attempts have been made, under various fliapes, to 
profecutc the receiver as for a mifdemeanour, while the prin- 
cipal hath been in cuftody and amefnable, but not convicled. 
But I think all devices of that kind are utterly illegal : for 
though the ift of Queen Anne in the ftridt letter of it feemeth 

Aa 3 tQ 
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CBAF. UL to be confined to die fingle cafe of die uni'^nivUiUm of die 
principal^ yet the fubfequent ftatute, in order to make diem 
both confiftenty muft be underftood as explanatory of die fer« 
mer ; fince both a& plainly provide againft one and the lame 
mifchief, viz. wbin tbi principal abfcondttb and is not amrfaaUe 
Ujuftiee. Which die preambles of bodi fhew to have been die 
mifdiief in the contemplation of the legiilature at die time, 
diey were made. 

P« tjTo. There is, I confefi, a cafe in Lord Raymond^ which feemedi 

to oppofe what I have advanced *. But the opinion HA to 
have been given in diat cafe weighedi very litde with me ; and 
if taken in the latitude the words feem to imply.it is not law. 

(Sees9Ge0.IT. Where die principal is amefiiable the profecutor hadi no 
U?.°c. 4^. and op^o" whether to proceed againft the receiver as for fdoay 
11 Geo. III. or mifdemeanour, he muft proceed as for felony. If he be not 
^^ ^ amefhable, and the profecutor choofe to wait for his convi&on 

he may do fo, and then proceed againft the receiver as for fe- 
lony ; cr at his own pleafure, as for a mifilemeanour widiout 
watting till die principal ihall be amefiiable. Under thefe U- 
mitadons, and diefe only, as I conceive^ the profecutor hath 
an option. 

Befides, the judgment of the court in that cafe doth not ap- 
pear to be founded on the opinion fuppofed to have been 
then given as the ruling principle^ but on a much ftrongcr 
and more rational motive. The court would not upon motion 
surrcft judgment upon an exception to the indiftment which 
tvas never taken before^ and which mtift overfet every judg- 
ment that had been given on the ftatute. This was a folid 
and a rational principle, founded in political juftice: for in 
cafes of this kind, comrnunis error facit jus. 

For the reafons already offered I fhall enter no fardier 
into the learning of acceflaries after the fac^. 

The difcourfes of high treafon and homicide would have 
been very imperfeft if the learning of accomplices in the one, 
and of acceflaries in the other had been left wh<dly untouched. 



* Sec the fame cafe wretchedly xf ported in 8 Afai, 264I 

And 
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And I choTe to throw my thoughts on thefe fubje£ls into a CHAP. Ill, 
feparate difcourfe, rather than to blend them with what is of- 
fered under the general titles prefixed to the other diicourfes : 
for fubje£b which bear a near affinity to each other^ as thefe 
doy are bed underftood when exhibited togedier in one point 
of view ; becaule by that means they explain and illuftrate 
each other. 

l^his having been done as hr as concemedi treafon in the 
light I have confidered it, and homicide in all it's branches, to 
wnich offences I have confined myfelf> I have nothing further 
to offer. 



END OF THE DISCOURSE 
ON ACCOMPLICES. 
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OBSERVATION S 

O N 

Some Paflages in the Writings of Lord Chief- 
Juftice Hale, relative to the Principles on 
which the Revolution andprefent happy Efta- 
blifhment are founded. 

LORD Chief- Juftice HaU^ in his hiftory of die pleas 
of the Crown, fpeaking of the depofal and refignation of 
Edward Ih^ is pleafed to (ay; ^^ Although Edward TL, t VoL 105* 
^ had a kind of pretended depofing, and his fon Edward 111. 
^ took upon him the kingly name and office, yet in the opinion 
^ rf thofi times Edward II. continued, as to (bme purpofes, his 
^ regal 'chara6ler : for in the parliament of the 4th of Edward 
^ III. Mortimer and others had judgment of high treafbn given 
^ againft them for the death of Edward 11. after his depofi- 
^ tion.**— And a little lower, after citing the parliament-roll 
in the cafes of Mortimer and Sir Thoma$ Berkley ^t he addeth ; 
** This judgment (againft Mortirner) was not fingly upon this 
•* account, that he (Edward II.) was father to King Edward 
** III. ; but that notwithftanding the formal depofing of him, 
«* and that pretended or extorted refignation of the Crown 
•* mentioned by the hiftorics of that age, yet theyjlill thought 
•* the character regius remained upon him, and the murder of 
^ him was no lefs than high treafon ; namely, the killing of 
^ him WHO WAS still a King, though deprived 0/ the actual 
" adminijiration of his kingdom.** 

Mr. Prynne inferreth from thefe cafes, as his Lordfhip doth, pieafortbe 
that Edward II. after his depofition was Jlill reputed a King L*^ P- J»9* 
di jure. 

Thefe cafes undoubtedly prove, that, in the judgment of 
thofe times, the murder of Edward lU was high treafon: but, 
with great deference to the opinion of the learned judge, it 
will not follow from thence, diat this treafon was confidered 

at 
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as a breach $f allegiance due to Edw. II ; or that, vAitn the 
treafon was committed, he was, in the opinion ofthcfe timeiy 
intitled to the allegiance of the people of England. 

Compaffing the death of the Quecn-conlbrt, or of the King's 
elded fon and heir, — thefe, and fome other oiFences againft the 
btood-royal, were high treafon at common-law and condntte b 
fincc the ftatute. fiut againft whom, in conftderation of bw, 
are thefe treafons committed ? Plainly againft the Crown and 
royal dignity of the King, againft the allegiance due to him\ 
though upon the perfons of thofe who participate in fome of the 
high prerogatives of the Crown ; for it is of the eflence of 
high treafon, that it be done contra ligeantiee debitunu 

It is well known, that, long before the times now yoAx 

confideration, perfonal violence, committed or attempted againft 

the blood-royal, was confidered in thefame degree oJFguilt,as if 

DeCoroiil,c.3. done or attempted againft the King himfelf. BroGw^ ^peak- 

f. I. propc jjig ^f offences againft the perfon of the King, fiuth ; •* Vt- 

** dendum ejt utrum tranfgrejjto ilia qua tangtt regem greims 

^fuerit vel levis^ five fibi five uxor! ^ pueris. In fuis ycto 

Cap.»i. (( poterit rex injuriari." Britton is more explicit to the prdent 

purpofe; ^^ En primes ejl a dire de appells de feUnies que foUnt 
^ ejfrefaits par nous & nemye pour nous^fecotne de trefon V de 
*' compajfment purvicu vers no/ire perfone pour nous mettre a 
*' mort^ ou nojlre compagne^ ou noftre pere ou nojlre mere $u nss 
« enfauntz.'' 

Lord Chief- Juftice Ccke is clearly of opinion, that £Ay.II. 
after his depofition was not to be confidered in any other light 
than as a perfon utterly diveftcd of the regal charadler ; and 
confequently that the judgment againft Mortimer and others 
was founded folcly on this principle, that the murder of the 
3 In(t 7. King* s father was high treafn. His words arc, *^ It appearcth 

" by Britton^ that to compafs the death of the father of the 
*' King was treafon ; anclfo was the law holdtn after that : for 
" after Edw, II. had difmiffed himfelf of the kingly office and 
^' duty, and his fon by the name of Edw, III. was crowned 
^' and King regnant, Gcurfhy and Ot/^ were attainted of high 

j^ ** trcafoq 



OBSERVATIONS &c. jSi 

^ treafon for murdering the King's fadier, who had been a. 
** King by the name of Edw. II." 

It is certain, that, at the time of thefe attainders, there pre- 
vailed a very ex tend ve rule touching offences againft the blood- 
royal, I mean that cited before from BraSioriy *' Infuis vero pe^ 
" Urit rex injuriari:^*. for at the fame Parliament John MaU 
trovers and others were attainted of high treafon for compaffing ^o^- ^*^^**f^ 
the death of the King's uncle the Earl of KtnU 

It muft be admitted, that in this inftance matters were 
greatly drained againft thefe men : for the Earl of Kent him- 4 Rym. 4249 
felf had been attainted and executed for treafon or pretended ^^^ 
treafon againft the King, at a Parliament holden at Winchejier * 
in this very year , and the charge againft Maltravers and the 
others touching the Earl's death was. That they by wicked arts 
OfUt untrue fuggejiions impofed upon his credulity j and led him 
into meafures which ended in his own deJlru£fion f . This was 
deemed a compaffing of the death of the King's uncle ! 

The only ufe I make of this cafe is> that (ince compaiHng 
the death of the King's uncle was high treafon in the opinion 
of that ParHament, the fame Parliament might, by parity of 
reafon, adjudge the aftual murder of the King's fether tobe fo> 
without confidering him as a perfon ftill invefted with the 
regal charader. The judgments in both cafes moft probably 
were founded on one and the fame principle, the near relation 
Edw. II. and the Earl of Kent ftood in to the King : efpecially 
fince the Lords could proceed on no other principle with re- 
gard to the former, without fuppofing the King on the throne 
to have been an ufurper during the interval between his accef- 
fion and his Other's death. 

But whether the murder of Edw. II. was deemed high trea- 
fon, as the murder of one who was Jlill a King^ though deprived 
of the aSfual adminijiration of his kingdom^ which Lord HaU 

♦ The roU of the Parliament at IVinm is not extant. It was called by writ 
T$JU the ifih ofjamiary, 4 Edw, III. returnable oa Suftday before the feaft of 
St. Gregory \^March 11th.] 

f See in I Halt 8a. the record of this judgment, which hath been examined 
fay the roll : and fee Stldm*t privilege of baronage^ ift party r« 4. 

fiippofeth 
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fbppofeth to be die cafe, will beft appear by taking a fliort riew 
of the publick tran(a£lions at and after his depofid to die time 
crf'his death. 

DoBd.Siiin.1}^ The Parliament, which had been caHed by Edw. U. and 

ftood prorogued to the morrow of Epiphany in the 20di of bs 
reign, met at Weftmnfier^ at that time; and unantmoufly re- 
iblved, that the King was not of ability to govern ; that hefiif- 
fered himfclf to be led in all diings by wicked coanfels ; tfait In 
bad done what in him lay to ruin his kingdom and people; mi 
that there appeared no hopes of his amendment. 

For which reafons they reiblved, diat die Lord Eiwari^ die 
King's eldeft Ton, fhould immediately take upon him die go- 
vernment of the kingdom, and fhould be crowned King f. 

I am not at prcfcnt concerned to inquire, wbedier tfiis 
charge was or was not well founded. But admitting diat it 
was, the Parliament proceeded upon a principle, v^ich, in tbe 
cafe of individuals, is perfe£Uy underftood and univerlally tf- 
fented to : I mean the right of felf-defence in cafes of great 
and urgent neceffity, and where no other remedy is at hand; a 
right, which die law of nature givedi, and no law of fociety 
bath taken away. 

If this be true in the cafe of individuals, it will be equally (b 
in the cafe of nations under the like circumftances dfneceffitj: 
for all the rights and powers for defence and prefervatioa be- 
longing to fociety are nothing more than the natural rights 
and powers of individuals transferred to and concentering in 
the body, for the prefervation of the whole ; and firom the law 
of fclf-prefervation, confidered as extending to civil fociety, re- 
fulteth the well-known m2x\m^ falus populi fuprema lex. 

I think the principles here laid down muft be admitted, un* 
lefs any one will choofe to fay, that individuals in a community 
are, in certain cafes, under the protection of tbe primidve law 
of felf-prefervadon, but communides compofed of the iame 



"f Apologia Adac de Orleton inter decern fcriptores. CoL S765. 

f The Parliatnent-roU is not now extant. It was bud before the Parli«iie&t 
in the 10th of R. II. ; ami probably was deftroyed abuot that timey or^i leaA 
before the end of that reign : fo that for want of a better guide we muft fuUow 
the hiftory of the time. See the queflions propounded to the judges in tbe iitb 
of R. 11. and. their anfwen cited below p. 395. 

9 individuals 
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individuals are, in die like cafes, excluded ; or diat Mftien the 
enemy is at the gate, every fingle foldier may and ought to 
ftand to his arms, but tbi Garrifon muft furrender at difcre- 
tion* 

The refolution of Parliament juft mentioned was notified to Waifm;. 
die King, then a prifoner in Kenehvortb caftle, bya very folemn ^^'^ii\ 
deputation from that body; when Sir fyUliam Truffel^ in the Ranulph. 
name of the reft, and as procurator of the whde P^liamen^ KnigSIm ^ 
addrefled himfelf to the King in terms extremely fiill, ftrong, Eodem Ao. 
and explicit, which I (hall not tranfcribe ; importing that the 
v^ole Parliament renounced all allegiance to him, and thence-* 
forward would confider him as a private perfon divefted of the 
royal dignity. 

The young Prince, then about fourteen years of age^ was 
advifed to refuie the offer of die crown from die Parliament^ 
unleis his father would make an a&ual refignation of it to 
him i which, it is iaid, was foon afterwards done. 



And the commencement of the new Sling's reign was fixed 
Vy Parliament to the aoth of yamiaryi and on the 24di his 
peace was proclaimed in LamUn ; as it was foon afterwards in 
all other parts of the kingdom by virtue of writs tefte the 4Rrai.243. 
;t9du 

The writs ran dius ; 

^ Rex vkecomt* Ni faluUnu ^ia Dominus Edwardus^ 
^ nuper rtx Angliaj pater no/ler^ di cemmuni confiUo ist ojftnfu 
^ pralatorum^ comitumj baronum & aliorum magnatum^ necnan 
^ eommunhatum totlus regni pradi£fiy ipontanea * voluntate (e 
^ amovit a regimine 'di£H regni, volens ii concedinsj quid nos^ 
^ tanqtum ipjius primoggnitus CsT bares^ ipjius regni reginun & 
^ gubimathnem ajfumamus. Nofqui ipjius pair is noftri bem^ 
^ phcito * in bae parte de confilio CsT advifamentc pralatorumj 
^ eamtum, baronum^ magnatumy V communitatum pradi^fomm 
•* armuentesy gubemacula fufcepimus didii regniy U fidelitates GT 
^ bomagia ipforum pralatorum & magnatum recipimus^ ut eji 
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* The refifoaCioDy if e?er be made any, undoubtedly was not matter of 
choice. The meritt of tbe cafe wUl therefore turn npoa another phaciple. ' 



3H DISCOURSE IV. 

'< Defiderantes igitur pacem mjiram pro quiete (^ 
^ litate popuU nojiri invidlahilitir obfervari tibi pr^cipinmi^ 
^Jtatim vifis prdfextibus per Mam baSvam ttutm pacem M§/lrem 
^ publici proclamari facias \ univerjisl^ fmgulis ex parte mfirk 
^ inhibendo^ ne quls fub poena ^ pericuk exlneredationis ^amf* 
^Jionif vita (f membrorum pacem noftram violare prafumat. 

^ Sed quid quiUbet a^iones bf querelas fuas abfque viJeutii 
^ quacunque profequantur fecundum leges ^ confuetudines rtfn 
** noftri. Nos enim parati fumus bf femper trimus omnibus V 
^Jingidis conquerentibus^ tarn droitibus quam pauperibus^ fluum 
^^jufiitiam exbibere. Te/ie rege l^c*' 

** Per ipfum regem^ 

(See 2 Rym. i. This was in thofe days the uAial method of notifying the ac« 
xs^Rym.'ut. ccffion of a new King : and I diink ftronger cxpreffions cannot 
s8 Rym. i.) be conceived^ importing that the regal charaAer refided in die 

new King, and in bim alone^ than are made ufe of in this writ 

On the firft of February the King was crowned j and two 
da)^ afterwards he held his firft Parliament, the fame which 
depofed his father, and fet the crown on his head. And at tfab 
Parliament, begun and ended in the h'fe-time of EdwardlL*y 
all the ftatutes of the firft of Edward III. now extant were 
made. Among others was that for confirming the baniflunent 
of the Spencers and indemnifying all perfons who in the late 
troubles had taken up arms in behalf of the King againft his 
father 5 which the reader will find in Rafial's ftatutes, and in all 
the editions anterior to that coUcftion, 

There are in Mr. Rymer's colle<3ion of publick ai£b between 
30 and 40 inftruments of various kinds during the interval be- 
tween the depofal and death of Edw, II., in which mention is 
made of him ; and in thofe he beareth no ftile approaching 
nearer to royalty than either the Lord Edward late King of 
England father of the King, or the Lord Edward hie King of 
England our father, or barely the King's father. I will dtc 
One of them. 

■ ■ _ — 

♦ On the 7th of j^i^^ujl in the id of Edw. III. writs iffued for caUini; a new 
Parliament, and we know that Ethv, II. lived to the aift of Septtmha- jo tlsC 
year. Dugd, Sum* 140. i Frynnt Brev. Pari. 25. 

It 
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It is a writ directed to the flieriff of Oxoriy and it reciteth } 
♦* Cum^ ut accepimusy fVtttiibnus de Aylmere coram dileHo l^ fi* 4Rym. 304. 
^ deli nojhro Thoma de Beriile (qium ajjignavimus confervatorem 
** pads noftra in comitatu tuo i^ in Glouceftria) Jit indi£iatu5 de 
^ confenfu i^f abitto ad depredandum cajirum de Berkeley (^ ad 
^ rapiendum dominum Edwardum de Caernarvon, nuper regem 
*^ Angliae, patrem noftrum, (^ ad levandum populum noftrum di 
" guerra contra nosy V e& occaftone captus in prifona noftra 
^ Oxoniajit detentus. ''^^Thc writ then rcquireth the iheriff 
to admit the prifoner to malnprife, if he could find fufficient 
manucaptors body for body, for his appearance in the court of 
King's Bench on the cx^ves pf St, mtchaely " ad faciendum 
^ i^ recipiendum quod curia nojlra cqnftdenxverit in hac parte** 

w 7efte Rege 20 Jug.** 

A writ of certiorari of the fame tefte and return iflucd to 
Sir Thomas Berkly for removing the indi£lment. But what 
was the ifilie of this profecutioq I know not : though I make 
no doubt, that Aybner^s offence was an attempt to deliver the 
King's father from prifon, and to reftore him to the royal dig- 
nity; for many attempts of that kind were made about this 
time, which probably haflened the death of the old King. 

I fear I (hall be thought to have taken fome unnecef&ry 
pains in proving, that Edw. II. after his depofition was confi- 
dered and fpoken of in all publick aSs, as a perfon utterly 
4ivefted of the regal character ; for in truth the perfons then 
in power, to be confiftent with themfelves, could not fpeak 
otherwife of him. And if Mr. Prynncy or the nonjurors of our 
time had been the only perfons, who had made a queftion of it^ 
I (hould hav^ fpared myifclf the trouble I have now uken : but 
the political miilakes of a writer of Lord Chief- Juftice Hale*s 
diftinguifbeci merit defcrye grea^ attention; efpecially \rfien 
the profefTed enemies of the prefej^t governn^ent afFeft to (hd^ 
^r themfelves under his name^ as we know they have done^ 
with fome degree of triumph. 

The learned judge is of opimpn, diat the Parliament of thp 
4th of Edward HI. ^nfidered the murder of Edw. II, as. th^ 
^luirder pf him wb^ was Jiill a Kingy though deprived of the- 
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Mifual admmfiratim rfbis kingdomi and that in that light lfae]f 
deemed it to be high treaibn. If they did ccally entertain diif 
cptnion, what opinion did tbey entertain of the King on tbe 
throne, or oTthemfelves and the body of the nation i Did tkejr 
think him an uftirper, and themfelves rebels, during the inftr- 
Tal between the depoial and death of EdwardIL i This wouM 
have been an heavy im|>utation upon them: and yet if£/- 
ward II. was, to the time of his death, ftiU a King, indtkd ta 
tbdr allegiance, the charge of ufurpotien and rebeDion cannot 
be avoided. 

His Lordihip, as I have obfervcd, groundeth his opinion m 
the record of the proceedings againft the murderers (^ Edw. 
II., and the Earl of Kent. But it cannot be ikid, that there is 
in this record any plain, exprefs declaration of the fenfe of die 
Parliament touching this matter. It therefore giveth one fome 
concern, that, in a point of fuch moment, a writer of his Lord- 
ihip's great candour and diftinguKhed abilities fhooid pro* 
Bounce peremptorily touching the (enfe of that Farliameat^ 
without at leaft one explicit parliamentary dedaeation to war* 
r*ant him in fo doing ; efpecially when the notion cf £iuf. 
the 2d's (upporting d)e regal charaAer, after his dq)o(itiQn» 
appeareth to be utterly repugnant to a feries of fafts and decla- 
rations, anterior to that Parliament, plain, full, and explicit, 
as words and alliens can be. 

I admit, that if that Parliament could not have proceeded 
in the manner they did upon any other principle than that of 
£dw the id's fuftaining the regal charafter to the time of his 
death, it might have been inferred from thefe rec<»xis, that 
they did proceed on that principle. But, I hc^e, I have at« 
ready (hewn, that the judgment of high treafen againft the 
murderers of Edtv. II. doth not necef&rily prefuppoie the trudi 
of that principle; becaufe that judgment might be, and oieft 
probably was, founded on another. 

His Lordfhip doth not feem to deny, that that judgment migbt 
in fome meafure be founded on the rule laid down by Brittw 
and Coke^ That killing the King's father was tr^Jmy b«t con- 
tendeth, that it was not grounded Jfmply on ^uit opinioa : 
becaufe he obferveth, ^^ That in the PM-lbment-roU of the 

•*4* 



OBSERVATIONS &c. 385 

** 4th of Edw. III., Edw. II. is ftilcd, at the time of his mur- t Hale 105. 

" iiery Seigneur Lige, and fometimes Rexy as N. 6. the Lords 

" make their proteftation, that they are not to judge any but 

•* their Peers; yet they declare, that they gave judgment 

•* upon fomc who were not their Peers in refped of the great- 

•* nefs of their crimes, faT ce per enchefon de murder de ifig^ 

** neur Ltge bfc. And in the arraignment of Thomas Lord 

•* Berkfy for that offence, the words of the record arc, qualher 

** fe velit acquietare de morte ipfius Domini Regis j whoplead- 

«* ed, quod ipfe de morte ipfius Domini Regis in nulk ejl inde 

** cu/pahilis. And the verdift, as it Mras given in Pariiament, 

^ and the record is, quid pradiSius Thomas in nullo eft culpabilis 

*' di morte praedifti Domini Regis, patris Domini Regis nunc, 

<< So that the record ftiles him Rex at the time of his death .^^ 

I confefs I do not fee, that Edw, II. is in any part of this 
record ftiled Seigneur Lige^ or Rex at the time of his 
DEATH ; and it is on that fuppofition alone, that his Lordfliip's 
whole argument is built. It is true, he is ftiled King and 
Leige Lord in a proceeding againft his murderers ; but this 
doth by no means imply, that he was confidered as a King at 
the time of the murder. For in what manner is he ftiled King 
in this record ? Mr. Prynne hath given us the record at large ^^^ ^^^ ^j^^ 
in the cafe of Sir Thomas Berkfy, But as his copy is incor- Lords, 317. 
re<Et, and as the proceeding was fomething fingular, being a trial 
in Parliament by a jury of freeholders, I here infert a copy of 
the record examined by the Parliament-roll. 

** Placita corona tenta coram domino Edwardo rege tertia Roc. Pari. 4 1 
•* po/i conque/lumj in pleno parliamento fuo apud IVefmonafierium^ ^^^ ^^®* *^« 
« Die luna proximo poji ffftum SanSfa Catherine f^rginis^ 
" Anno regni regis ejufdem quarto. [Nov. 45.] 

" Thomas de Berkele miles venit coram domino rege in plena 
*^ parliamento fuo pradi£foy l^ allocutus de hoc \ quod cum domir 
** nus Edwardus nuper rex Angliay pater domini regis nunc^ 
*< in cuftodia ipfus Thonuty ^ cujufdam Johannis Mautravors 
^ nuper extitit liberatus ad falvo-cufloMendum in caftro ipfius 
M Thmuc apud Berkele in comitatu GUuceftriee^ ^ in eodem 
** ^aflro in cuflodia ipforum Thonut fcf Johannis murdratus ex-^ 
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* titit bf iftterfe^usj qualiurfi velit ie morti ifjiui regis acqwe^ 
^ tare f Dicity quod ipfe nunquam fuit consentient^ attxi&insy 
^ feu procurans ad mortem fuam^ nee ut fuwi fcivit ie mortejua 
^ ujque in prafenti parliaments iflo, V dehocparatus eft ^quie^ 
•* tarefe^ prout curia reps confideraverit. Et fuper hoc ifueefi^ 
^ tum eft ah eoj ex quo ipfe eft deminus cajiri pretdiGi CsT idem 
•* dmunus rex in cujlodla ipforum Thonuc (f yobannis exUtit 
** liberatus ad falvo-ctiftodiendum^ V ipfe cuftodiam, ipjius regis 
•* receperunt (if acceptaruntj qualiter fe excufare pojpt^ quin de 
** morte ipfeus regis refpondere deheat ? Et preediStus Thomas £' 
^ city quid verum efty quid ipfe eft dominus caftri preedi^iy (^ 
^ quid ipfefmul cum yobanne Mautravors cuftodiam ipfeus rtn 
^ gii recepit ad falvo-ciiftodiendumy ut pradi^um eft, Sed it- 
** city quid eo tempore quo dicitur ipfum dominum regem ejfe mstr^ 
•* dratum Cf interfeSiumy fuit ipfe tali ^ tanta infermitate apud 
** Bradeley extra caftrum pradiSfum detentusy quid nibil ei ckT" 
•* rebat memoria, Et fnper hoc di£fum ejl eiy quid ex quo cog* 
•* novity quid ipfe femul cum dlSfo yohanne cuftodiam ipfms 
•* domini regis obtinuity ut pradiSium ejly W ipfe cufiodes W na- 
^ niftros fub fe pofuit ad cuftodiam de eo faciendaniy fi per aliquam 
** infirnutatem fe excufare poffety quin refpondere debeat in hoc 
** parte ? Et pradi^us Thomas dicity quid ipfe pofuit fub fe 
** tales cujlodes i^ miniferos in caftro pradi£lo pro cuftodid fad- 
*' enddy in quibus ipfe f confidcbat^ ut defcipfoy qui cvjiodiam ipftus 
" regis femul cum pra:di51o Johantie Mautravors inde habuerunty 
** unde dicit quod ipfe de morte ipfeus domini regisy auxilioy ajfnifuy 
" I^^ P^o^^^^^ione mortis fua in nullo efe inde culpa bills, Et de 
** hoc de bono £5f malo potiit fe fuper patriam. Ideo venerint inde 
** juratores coram domino rcge in parliamento fuo apud IVefemo* 
« najlerium in o5labis fanSii Hillarii proxime futuri i^c. Ad 
** quern diem venit pradi^us Thomas coram domino rege in 
^^' pleno parliamento fuoy ac femiliter juratoreSy fciL yohannes 
** Darciy yohannes de Wifhamy WilUelmus Trujfely Rogerus de 
cc Swyneuertony Coriftantius de Mortimer^ yohannes de San^o 
<< PhilebertOy Richardus de Riversy Petrus Hujfeyy yohannes 
«* de Dyntony Richardus de la RiverCy Robertus Debenhate ^ 
•* Richardus de CorveyeSy omnes militesy qui dicunt fuper fa-- 
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" cramtntum fuum<i quod pradi^us Thomas de BerkeU tn nulh 
** eft culpabiUs de morte pradlSii domini Edwardi regis^ patris 
•* domini regis nunc^ nee de affenfu^ auxilio^feu procuraticne moV'^ 
** iis ejufdem. Et dicunt quod tempore mortis ejufdem domini 
** Edwardi regis^ patris domini regis nunc^fuit ipfe tali infirmi" 
" tate gravatus apud Bradeley extra caftrum fuum pradiSfum^ 
** quod de vita ejus defperabatur. Ideo idem Thomas inde qui'* 
** etus. Et jura tore 5 quaftti^ ft idem Thomas unquam fubftraxit 
** fe occajione pradiSfa^ dicunt^ quod non. Et quia idem Thomas 
** pofuit cu/lodes Csf miniftros fub fe^ fcii Thomam de Gourney if 
" fFillielmum de Ode ad cujiodiam de ipfo domino rege faciendantj 
** per quos ipfe dominus rex extitit murdratus tf interfeSlus^ da^ 
•' tus ejl ei dies coram domino rege nunc in proximo parliament9 
** fuoy de audiendo judicio fuo bfc, Et pradiSfus Thomas de 
*' Berkele interim committitur Radulpho de Nevil fenefchallo hof* 
** pitii domini regis Wf/* 

I have already obferved, that Edw. II., in the interval be- 
tween his depoiition and death, was moft commonly ftiled, as 
he is in the beginning of this record, dominus Edwardus nuper 
rex jfngliaj pater domini regis nunc. But I would not be 
thought to infer from this record what may, I think, be realbn* 
ably inferred from thofe worded in the fame manner in the life- 
time of the King : for this being a proceeding after his deadly 
he was with ftrift propriety ftiled nuper Rexy whatever opinion 
the Parliament might entertain concerning him, or the pro« 
ceedings againft him. What I would obferve is, that as the 
words nuper rex import no more than that he lately was King, 
and do by no means imply that he continued fo to his deaths it 
cannot be inferred from any thing in this record, that in the 
opinion of that Parliament he did continue to bear the regal 
charader after his depofition. This, I fay, cannot be inferred 
from the words nuper rex: and the words upon which his 
Lordfhip groundeth his opinion, ipftus domini regisy pradi£ii do^ 
mini regis, &c, &c, have in this record a plain reference to the 
perfon named at the beginning under the ftile of nuper rex. 

It is well known, that in parliamentary proceedings of this 
kind, it is and ever was fufficient, that matters appear with 
proper light and certainty to a common underftanding ; widi» 
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out that minute exafbiefs which is required in criminal pro- 
ceedings in Weftmnfttr^hall. In tfaefe cafes the rule hath 
always been, loquendum ut valgus: and in common Speech 
when we fpeak of former Kings, we give them fimply the utlos 
they formerly bore, and no-body miftaketh our meaning. The 
Jcgiflature hatfi very frequently fpoken of former IGngs in die 
fame ftile. They did fo about ten times in the cafe of £^.IL 
• 3S4. in the a£l for confirming the bani(hment of the two Spencirs 

before-mentioned ; and yet whoever readeth the zSt with the 
leaft attention will fee, that they confidered him in no odicr 
light than as a perfon utterly deprived of die regal rharaftfr : 
and in the ftile * of the petitions whereupon that a& and odiers 
were grounded, he is called King after bis depofition ; and (b 
are his father and grandfather, when they had been long in 
their graves f ; 

I hope I need not labour this point. 

The judgment of high treafon againft the murderers of 
Edw. II. hath been already in part confidered : but fomething 
fiirdier remaineth to be (aid on that head. Againft whom in 
the judgment of this Parliament was this treafon committied i 
Againft Edward 11. or Edward III ? A iatisfa6lory anfwer 
to thefe queftions will be decifive in the point : for high trea- 
fon being, as I have obferved, an offence contra ligeantia deii' 
fumy if the Parliament confidered the murder of Edw, II., as 
a treafon committed againft his crown and dignity, they muft 
be fuppofcd to confider him as a perfon to whom allegiance 
Was then due, or, in Lord Haleh words, as ftill a King, 
though deprived of the a£lual adminiftration. On the other 
hand, if it was confidered as a treafon committed againft die 
crown and dignity of Edward III., the confequence wiD 
be, that in the judgment of that Parliament the allegiance 
of the fubjeft was due to him in the life-time of his father; 
and then the murder of the father will fall under the fame 

Rym. 145. • " ^««^ <« remember f que le iierce jour Jefeverer Pnfi Je roy Edward, Fi/a «m ^cy 

« Edward, Fim an Jtey Edw.ird, FitK ati Ray Hairy ^c.** 

-f* In the proceeding agaiiiH Mortimer at this Parliament fo little regard was 

piMd to the forms obferved in legal proceedings, that he, who had been ftv- 

(fuently fummoned to Parliament as a Baron, and had been then kiteljr creittd 

jgdale ^^^ °^ March and by that title fummoned to four fuccel&vc ParUjuODcnts, ti 

ixu mitd throwgh UiU whole record barely Mogtr dt hU n imm, 
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rule as offences of the like kind agaifift the blood-royal did at 
common-law^ and as the offences I ha\re already mentioned 
ftill do by virtue of the ftatate of treafons. 

For let it be remembered, diat in confideration of law the 
royal Majefty of die King is impaired by outrages of a trea<» 
fonable kind done or attempted againft the blood-royal. The 
rule laid down by Bra^on before cited is founded on this 
principle ) the cafes put by Britton plainly arife out of it; 
and ib do thofe of the fame kind provided for by the ftatute 
of treafons. The principle is ftiil true ; only the ftatute 11- 
miteth and reftrainetfa the operation of it to the few cafes 
therein exprelTed ; excluding all others, which the common* 
law brought under the fame general rule. 

Now whether die murder of Eiw. II. was confidered as a 
treafon commited againft his crown and dignity, or againft the 
crown and dignity of his fon will appear by taking a ihort 
view of the record of the proceeding againft his murderers* 
The general tide introdudory to the whole charge runneth 
thus, " Cesfont Us treafons^fthniis faT malvtiftts fait$s 9, oottrt fi^J'^f^jf ^ 
^ feigiieur le roi (2f a fon poepU par Roger de Mortymer (sf om*^ 
<^ tr€S defa covym.^^ Then follow fifteen articles againft AAr*^ 
timer,, by (even of which he is charged with Mccroaching to 
YivmkM royal power in the feveral inftances fet forth in tiie 
articles ; a fpecies of treaibn well known in thofe days % and 
of which the prevailing party in times of hOion and violence 
bath made a terrible ufe. By the other articles be is charged 
with many high crimes and mifdemeanours, tendii)g to dit 
diflionour .ff the King and the oppreffion of the people. 

The article touching the murder is to this efFeft. « Whereas 
^ the father of our Lord die King was by an ordinance 
<* of the Peers of the land placed in Kenehuorth caftle there 
«^ to remain at his eafe, and to be ferved as became fo great 
« a Lord, the faid Roger^ by royal power to him accroached, 
^ took upon bimfelf the cuftody of hioi, and caufed him to 
«< be removed to the caftle of Berify ; where by him| and 



« V. iirai^le>^l,C(mo«rningtbiifpfCWSofKi«afoo. 
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^ by his procurement, he was ^felj, traitcroufljT) >nd felo* 
^ niouflj murdered.'* 

The record, after fetting forth the articles, goeth «n to tius 
tfEcStj ^ Wherefore our Lord the King doth charge the earis, 
^ barons, and other peers of the realm, diat, forafinuch as 
^^thele things touch him principally^ and them, and all die 
^ people of the realm, they do unto the (aid Roger right ani 
^ lawful judgment.'* And then fblloweth the judgment 
^ That for the £lld crimes^ and principally for the murder 
^ of the Lord Edward^ father of the King, the iaid Rfgn 
^< as a traitor and enemj of the King and kingdom be draws 
** and hanged." 

fiod.Kot.Ko.s. The like judgment was given againft Simon de Bensfordy as 

being an accomplice with Aiortimer in all his faid treafons, fe- 
lomes, and mifdeeds, that he as a traitor of the King and his 
realm be drawn and hanged. 

No. ^, 4* yohn Mahravtrsy Bogo dt Bayone^ and John Dmeral^ whole 

* ^ ** cafe I have already mentioned, had judgment of high treafbn 

for compaffing the death of the Earl of Kent. 

Ifo. 5. Goumey and Ocle^ who were fuppofed to be the adual mur- 

derers of Edw. II., had the fame judgment ^< Pour U mortUrm 
** Edward piere noftre feigneur le roi que ore eji** 

Ko. 6. The Lords having paflcd judgment againft thefe men, iprfio aD, 

except Mortimer^ were commoners, enter their proteftation to 
the efFeft mentioned by Hale in the paflage I have already 

P- S^:* cited. 

• This is the fubftance of the whole record, as far as con- 
cerneth the murder of Edw. II., except what relateth to the 
cafe of Sir Thomas Berkly^ which I have already coniidered •. 

» 

* The Parliament- roll of the 4th of Er/w. III. is fo defaced that the genfral 
title and one or two of the articles againll Mortimer are not tolerably le^^ble ; 
and in fome others there are confiderable chafms. It was much defaced what 
Sir Robert Cctton compiled his abridgment of the Tower-records, and is pro- 
bably grown worfc fince that time. But thefe defedh may be eafily fupplied, 
Ko. 8, 9| xoj fince the proceeding is f«t forth at lai*ge in the Pariiament-roU of the aSth of 
ti; u» Edw, III. which remaioeth ftill legible. 

For at that Parliament Roger de Mortimer^ who was STandfoa and heir of 
him againft whom the judgment was given in the 4th of the King, piv* 
ferred iiis petition complaining that his grandfather was attainted wilboiit 
being brmgbt to kit anfwer against thi tekor op the orsat cmak* 
TSR, and praying that the judgment of attainder might be reveried, and him* 
JEclf rtftorcd in bloody which was accordingly done : and be wta fumnKmed to 
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From diis record, I think, it is evident, that this murder was 
confidered as a treafon committed againft the King then on the 
throne, and him alone. For that fpecies cf treafon which they 
called accroaching royal pffwer^ which maketh a very confideia-* 
ble part of the charge, could never, as I apprehend, in the na- 
ture of things be confidered in any other light than as an offence 
againft the crown and dignity of him who, for the time being, 
was a&ually invefted with the regal power : and it is remark- 
able, diat this ipecies of treafon is exprefly charged on Mar tuner 
in the article touching the murder, as one ftep taken by him 
preparatory to that fa<^ 

Beiides, die articles againft Mortimer and his accomplicesy 
of which that touching the murder is one, and upon which the 
judgment was principally founded, charge fa^ upon them9 
committed, a few of them before, the much greater part after the 
death of Eiu). 11. hut all after his depojition : and yet the whdc 
jcharge is introduced with this general title, ^ Thefe are the trea^ 
^^fons done to our Lord the King\** plainly importing, that thofe 
treafons, none excepted, were confidered in one and the fame 
view, namely, as done againft the King then on the throne, and 
him alone : and the judgment againft Mortimer and Beresford^ 
that they for thofe treafons, as traitors and enemies of the King 
and kingdom, be drawn and hanged, import the (ame. Nor is 
there a fingle word in the whole record, declaring, or fo much 
as giving the moft diftant hint, that any of the treafons therein 
mentioned were committed in breach of tlie allegiance due to 
Edw.ll. 

It is true, as his Lordfhip obferveth, he is ftiled, in the Lords' ' 
protc&zAotijfeigneur leigCy and, in the judgment againft Goumey 
and Ocle^ le roy Edward \ but I have already confidered, and, I 
hope, removed the objection grounded on that manner of ex-* 
preffion* 

I have nothing to add with regard to the proceedings againft 
die miutlerers of Edw. II. But a difficulty hath been raifed, 
^ich may be thought to deferve fbme notice ; and fince my 
fiibjed leadeth me to it, I will mention it. 

Parliament in the following year by the (hie and title of Earl of March \ his j>og4ale aad 
father who died before the roverfal never having been fummoned. Cotton. 

I malco ufe of the *oLl of the aSih compared with that of the 4th where it is 
legibiot 

Li 



S9t 



Cotton 
tiRicb.II. 



iReiuIV. 



Raflars Stat. 
10 Rich. U. 



DISCOURSE JV. 

In Ac 2ift of Ricb.U^ the z& clii»im<^£dw. SI. fcr 
conftnning the bcinHhmeiit of the Spemen^ akcsdy mentioBd, 
w«s repealed : and one rea£xi given on the roH i% ^ That ihe 
(^adb was made by Eiw,llL at fuch time at his firtfaer fiRb 
^ II. was living* being very Kingemd in fnfme b ^htt k 
^ could not reiift die bmc** 

Some writers have thought it fuffictent to fiy, that the whole 
Paiiiament of the 2ift of Jiiebard II., and erer y thing done ia 
it) is annuUed by the xft of Hemj IV. But this anfwer wii 
not remove the difficulty, if there be any m the trafe : fiirifae 
obje£tion is not founded on anylegiflative or judicial jad, (Aofc 
a& are undoubtedly repealed,) but birely on the iffiMMi «f tfurt 
Parliament; and the fenfe of Parliament, k is laid) toaduai 
any paft tranfiidion) will be of equal weighty whether it's k^ 
fladve or Judicial 9&s continue in force or not. 

This is admitted. But it muft likewife be admitted, thrt if 
the opinion of a fingle PaHiament, unfupported by h& or prin* 
ciple, fS to turn the fcaie, every refohition ef the fiune Pviia- 
ment, confidered as matter of mere epinion^ wiB be of eqiiil 
weight. If this be granted me, I will, as fhortfy a^ I can^ tee 
a ref<datien of this Paiiiament upon (bme very conftftutiend 
points ; and then leave it to the reader's judgmeat, bow 6r 
it's bare opinion is to be Kgarded. 

In the 1 0th year of this King a commiffion of a very extra- 
ordinary nature ifTued under the great feal, and had ^e con- 
firmation of Parliament. By it the Duke of Xrloucefler^ and 
fome others by name, and the chancellor, treafurer, and keeper 
of the privy-foal are conftituted the King's great and ftanCi^ 
council for one year, for the purpofes mentioned in the coa- 
mlffion. The commiffioners' powers were very large, and 
were thought to be derogatory to the royal prerogative : and 
therefore the King and his minifters, foon after the difibivtiaQ 
of the Parliament, entered into measures for defeating diis com- 
miffion. One expedient was to take the opiniojti of the judges 
upon the whole proceeding ; a refuge conftantly o^en to a cor- 
rupt adminiftration, though, be it %oken to the iKmour of (be 
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profdSon, not always a fure one ; even while the judges' com« 
niffi^ns were determinable at the plealiire of the crown. 

To this end) die judges were fummoned to attend the King 
at Nottingham I and the two chief-juftlces, and three puifiies 
did attend, and gave anfwers to ten queftions which were pro- 
pounded to them in the King's prefence. Some of thdr anfwers 
wew to this eSSeSt *, That thofe who procured the ftatute and 
cgmmifion juft mentioned were to be puniihcd with death| 
•auaept the Kii^ wiould pardon them; as were aMb Aiak who 
■lOVcd the King to confent to the ftatute : and that as well the 
peribn who moved in the laft Parliament, that the ftatute where- 
hf MdwardH. was Jepofed (hould be laid before the Parlia- 
nueaty as he "who in purfuance of that motion carried the (ame 
into Parliament, are traitors and criminals to bi punijhed with 

mtatbm 

There were two other queftions, which, with die anfweiSi I 
ihink worth tranfcribing. 

^ Sixth queftion. Whether after in a paiiiament aflembtod 
^ die affairs of the kingdom, and the caufe of calling diat Par* 
tt liament are by the King's command declared, and certaw 
^ articles limited by the King, upon which die Lords and 
^ Conwions in diat Parliament ought to proceed, if yet the 
^ fiud Lords and Commons will proceed altpgether upon other 
^ articles and affairs, and not at all upon thofe limited and pro- 
^ po&d to them by the King, until the King (hall have firft 
^ anfwered diem upon the articles and matters ib by them ex- 
'^ pceiled, aUhoygh tht King*s command be to tho contrary i Wfae- 
^ tfaer in fuch cafe die King ought not to have the governance 
^ of the Parliament, and efie(Elually over-rule them, fo as that 
^ dify ougltf to proceed firft on the matters propoled by die 
^ King; Of whedier, on the contrary, the Lords and Commons 
^ oug^ firft to'have the King's anfwer upon their propofals, 
^ before diey proceed &rther/' 

To which queftion they anfwered unanimoufly, ^ That 
^ the King in that bdialf hath the governance, and may 



• Uii Rs/tatttau %x BiAtlL X Scats TiiiUii, I tfr. Kmghim'iDSm d^m 
|iBfipc«C«LsSs4, 

^appoint 
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^ appoint what (hall be firft handled, and fo gradually iM 
^ next, in all matters to be treated cf in Parliament, tvoi 19 fir 
^ end of the Parliament ; and if any peribns fhall ^ cootmy 
^ to the King's pleafure made known therein, tbey an U k 
^punijbed as traitors.** 

^ Eighth queftion. Since the King can, wbenerer k 
^ pleafeth, remove any of his judges and officers, and juftify «t 
^ punifh them for their offences ; whether the IxMrds and Cob> 
^ mons can without the will of the King impeach in PadiM 
^ ment any of the (aid judges or officers for any of their of* 
« fences." 

To which diey unanimoufly anfwered, " That Aey canno^ 
<^ and if any one (hould fo do, he is to hepuni/hedas a traitor"^ 

In diis manner did thefe judges proftitute their facred da* 
rader ! But a proftitudon fo gro(s could not long efiape t 

st Rich. n. publick cenfure : and at the next Parliament a cenfure fufi- 

ciently fevere, and not warranted by any known rule of law, dkl 
pafi upon them. Their own meafure was metid out to them, f 
But in the 2lft of the King, thofe quefUons, with die judgesT 

**2J^^ anfwers, having been read over in full parliament^ *• It ww 

«* demanded of all the eftates of the Parliament, how they 
^ thought of the anfwers aforefaid : and they faid, that they 
<< thought the (aidjuftices made and gave their anfwers aspd 
** and lawful liege people of the King ought to do** 

A Parliament that could folcmnly adopt principles, fo con- 
trary to the whole tenor of the (latute of treaibns, anti-confti- 
tutional in every point of view, fubverfive of the undoubted 
rights of Parliament, and of all freedom of debate in eiAcr 
Houfe, fuch a Parliament mu(l, unlefs under an a«5tual force, 
which moft probably was the cafe, be the willing tools of dc- 
fpotick power : and in either cafe it's bare opinion detervetb 
no manner of regard, 

I will now confidcr feme other paflages in the hiftory of die 
Pleas of the Crown, of much the famq tendency with that I 

• Thefe queftions anti anfwers, being copied from a modem tranflati<K)» £^ 
fer in ilile from Rajlal and the older editions of the llstutes, but in fedead 
fubftancc they agree with all of thcra. 

-f See tft State Trials, i Hsfc the proceediogs againil Chief- Juftice Trtfim 
and others. 

km 
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liave already examined. The learned author aflerteth with t Hale 6o,«i. 

gnait Oruth, diat a King de/a^o^ in the fiill and folc poffeffion »®* *^ *®3- 

of the Ibvereignty, is fuch a King, againft whom high treafon 

aiaj be committed within the ftatute of treafons; and addeth, 

duit treafons againft a King Jefa^o^ not being attempts in aid 

tftbe rightful heir^ may be puniihed in the time of a King di 

part \ and that thoTe who have aififted the ufurper, though in 

|he adual poileffion of the Crown, have on the regrefs of the 

Crown to the right heir fufFered as traitors. 

I fear it will avail very little towards the fettling any point of 
law or rule of right, to inquire in what manner princes, on 
fiich revolutions as thofe alluded to in thefe pafiages by the 
kvned author, have treated either their friends or their ene« 
mt^ It is not to be imagined, that they will confider ^e 
Ibnner as traitors for a£b of hoftility done or attempted in aid 
of themfelves. I verily believe no prince in his right fenfes 
ever did. His lordOiip doth indeed in the paflages juft cited i UaIe6i,to|; 
ncntion the cafe of Sir Ralph Grey ; and fuppofeth, that he 
WIS puniihed in the time of Edw, IV. for treafons committed 
againft Henry VI. in aid of Edward •. But, I doub^ that cafe 
will not warrant any fuch fuppofition« 

Sir Ralph was taken in aSual rebellion againft Edw. iV* 4 Ed. !▼•«•. 
feme years after he had been in full poiTef&on of the Crown; 
aad was beheaded for that treafon, and for that alone ; as many 
more were at the fame time. He was likewife degraded : and 
ihe book (aith, that the reafon of his punifhment ^^ en tiel man^ 

• mr^* (by degradation, as I underftand the book,) was ^ pur 

• caufe di fon perjury &r doublenefs que it avoitfait al Roy Hen. 
•• VI jades Roy (iff. [(sT auxi al Roy Edward le quart que on 
^ tfi**^ t H^ bad, it feems, a£ted a part truly infamous, had 
betrayed both fides, had broken his faith to both Kings : and 
ibr this duplicity he was, by a peculiar brand of in&ny, dif- 
tinguiflied from thofe who fufFered with him for the (ame trea- 
tn* All were beheaded, he alone was firft degraded. 

1 ■■ 

^ (See the conduiion of the editor's preface to the fecond edition.) 
f The words between the hooks the learned judge hath omitted. (See ^hc 
pd of the adyertifeincnt which follows the author's preface.) 

With 
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With regard to the meaAires which have been ob(en^t»> 
wards the enemies of a new government, after a Ibag thrug^ 
and much blood-(hed^ our hiftory fumifhelfa inltanees moie 
than enough, of a mofl: unwarrantmble revenge taken by Ac 
prevailing fa^on. The a^ of attainder pafled againft Ae 
chiefs of the Lancaftrian party in the firft year of Bdw. IV, 
which the learned judge alludeth to in the placet hSt oifeod^ 
were of that kind : to be accounted for only by the heat- and 
violence of the times j never to be drawn into precedettt. 

For Henry VI. had been in full poflTeffion of the Crown 
almoft 40 years by lineal defcent, and under a pailiamentary 
fettlement ; in which the whole nation had acquiefced for 6a 
yeat3. The fortune of war did at length decifivdy turn the 
(bale in favour of Edward at die battle of Tamton^Ftddi but 
with the lofi of near 40000 EngUJh fulsjeds, who fell on that 
day. And at fuch a jundure, to what lengdis cannot tile ftifeets 
of revenge, the joys of conqueft, die profpeA of rich pituider 
in a plenty of confifcations, with a mifgiving heart Ail! dread- 
ing the final ifliie of things,—- <o what lengths of violence can- 
not theie incitements carry the vindifiive, the rvrraoua, ibt 
timid, bluftering mortals^ who upon (iicb revolutions dthef 
take the lead, oi'join in the cry ! At feafons fijich as tfae(e,tfae 
ftill voice of law and reafon is feldom heard. 

I fear it was litde attended to in the cafe of any of die at« 
tainders pafled on either fide during the unnatural war be* 
tween the two Rofes. Nor ought any of thofe attainders to 
be confidercd as cafes from udiich the principles of law can be 
deduced. For, as his lordfhip elfewhere with a candour babi* 
I Hale 274. ^"^1 ^o ^*"^ obferveth, " Parliaments have been always ohfc- 

<< quious enough to the victory and ready to pafs attaiodersyir 
" hisfafety and their own.*' 

I Hale 6 J. ^^^ lordfhip admitted), that a temporary allegiance was due 

to Henry VI. as being King de faSio, If this be true, as it 
imdoubtedly is, with what colour of law could thofe who paid 
him that allegiance before the acceffon cf Edw.lV, be con- 
fidered as traitors ? For call it a temporary allegiance, <ar by 
what other epithet of diminution you pleafe^. ftill it was due to 

him 
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liim wbili in full psffeffion tftbe Crown : and confequendy thofe 
triio paid him that due allegiance could not^ with any fort of 
propriety, Jbe conTidhred 9s traitors for doing fa 

The nth of Henry VH, though fubfequent to thefe tranf- ix Hen. VIL 
afiions, is full in poinc For let it be remembered, that though ^' '* 
the enading part of diis excellent law can re(pe& only future 
cafe, the poorabie, which his lordfliip doth not cite at large, i Hale 271— 
it deckuratory of the common-law ;. and confequendy will ena* ^^^ 
blc us to judge of the legality of paft tran&ftiont. It reciteth 
IQ this aStSiy ^ That the fubjeda of England are bound by the 
^ duty of their allegiance to ferve their prince and iovereigti 
^ lotAfir the time being in defence of him and his realm againft 
<^ every rebdUion*, power, and might raiied againft him > and 
<^ that whatfoever may hs^pen in< the fortune of war againft the 
^ mind and will of the prince, as in tits land fame time paft ip 
^ iiOt bnnfeem^ it is not reaibadde, but againft all laws, rea*-^ 
^ fon, and good con&ience, that fiich fubje<9s attending upon 
f^ (iiclv fervice (hould i\xStv for doing their true duty and fervice 
^ of allegiance." It then enadetb. That no perfon attending^ 
upon.tfae Kong for the time being in his wars (hall for fuch fer- 
vice be convifi or attaint of treafon or other offence by a£l of 
parliament, or othcrwife by any proceis of law« 

Here is a clear and foil parliamentary declaration, that by 
ibe ancient law and conftitution of England^ founded on prin-' 
cipies of reafon, equity, and good confcience, the allegiance of 
die iiilaje£^ is due to the King for the time being, and to him 
alone. This putteth the duty of the fubjedt upon a rational 
aad fiife bottom. He knoweth, that prote&ion and allegiance 
ase reciprocal duties. He hopeth for prote(^ion from die 
Crown, and he payeth his allegiance to iir in tbe perfon of him 
whom he (eeth in full and peaceable poflei&on of it : he en* 
teretb not into the queftion of tide, he hatk neither leifure nor 
diilides, nor is he at liberty to enter into that queftion : but he 
ioBtli the fountain, from whence the bleffings of government^ 
Ipiertf). peace, and plenty flow to him; and there he payeth hie 
aDog^ance. And dus excellent law hath iecured him againft 
all afisr-ieckonings on that account. 

It 
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It being admitted) that allegiance is due to a King deft&t m 

the full and fole poileffion of the Crown, it vrill Adlow, dut 

a perfon abfolutely out of pofleffion, but ckdming titles b no| 

to be confidered as a King within the ftatute of treaibns ; which 

s Hale 104. the learned judge fuppofeth to have been the cafe of the houie 

of Tork during the reigns of the three Henrys, 

I would aflc therefore, At what point of time can it be &id, 
up§n any known principk oflaw^ that the bond of alkgianot 
due to Hen. VI. for inftance ceafed? When did be firft be- 
come a mere difturber, and his adherents traitors and refaeb? 
It will be impoffible to maintain, that they became fo the bk>- 
ment Edward marched into England to revenge the deadi of 
his father, who fell at the battle of Wakefield on the 3odi of 
December 1460. The learned judge doth not contend, that diej 
did : and I freely acknowledge it would be high prefumptioa 
in me to attempt to determine with precifion, from emy kmwn 
rule dflawy at what point of time they did become lb. 

It is very true, that Edward's firft Parliament made not the 
leaft difficulty of fixing the commencement of his reign to the 
4th of March J461, (the year confidered as commencing the 
firft of yanuary) ; about which time, the gates of London har- 
ing been opened to him, his own party, fupported by his armjr, 
proclaimed him there : and his lordfhip, in conformity to the 
judgment of th^t Parliament, fixeth the commencement of 
Edward^s reign to the fame day; and from that day pro- 
nounceth Henry VI. a m^re difturber, not fo much as a King 
eUfafiOn 

But furely a military recognition of Edward's tiAC'^ flagrante 
helh^ for it was nothing more, and the triumph of one week at 
moft that immediately followed it, cannot with any fort of pro- 
priety be faid to have put him into the real, a<5lual pofteffionof 
rfie fovereignty. His victory at Towion^ Field a few weeks 
afterwards did indeed put an end to the competition : and in con- 
iequence of that writs iffued on the 23d of Alay returnable 
Dugdale. the 6th of July for calling a Parliament ; which by reafon of 

fome remaining troubles in the kingdom never met. On Ac 
99th of June he was crowned, and upon the 4th of Novemkr 

ke 
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ke held his firft Parliament, for which the writs bore tefti die 

26th of July. . X>o«d«U. 

This Parliament, as I before obferved, fixed the commence- 
ment of his reign to the 4th of March 14.61. But, I doubt, 
the incitements before mentioned had too great a fhare in this 
meafure : for by this retrofpeft to the 4th of Marchj they gave 
themfelves fome colour, and but a colour of law, for attainting > 
many of the chiefe of the Lancaftrian party for the fhare they 
had in the battle of Towton-fUld on the twenty-ninth of that Cotton. 

T Ed IV 

month, and afterwards in fome fmaller a£tions, before matters Ko. 20, s4» 
were thoroughly fettled. Here, I fay, the prevailing party af- 
fumed the colour of a legal procedure. But they had not even 
the colour of law, for attainting thofe of the Lancafirians who 
bore a part in the a£lions at Wahejitld^ and at other places ; all 
antecedent to the time at which themfelvis had fixed the com- 
mencement of Edward's reign, and the period of Hcnry*s : 
and yet z&s for that purpofe did pafs at this Parliament; Ibid. No. i7» 
though the faftion of York had affefted to govern in the name *'* *^* 
of Hinry then a<Shially their prifoner from the middle of yuly 
1460 to the middle of February following, if not longer; as 
appeareth by many publick a£ts in Rymer^s colle£Hon. 1 1 R^m. 45% 

One of them is too remarkable to be lightly pafled oven 
It is a commiiHon from Henry himfelf to his competitor, Tefig 
fo late as the 1 2th of February^ for raifing forces in Brtjlol and 
the neighbouring counties, for fubduing, chaftifing, and bring- 
ing to juftice certain rebels and traitors then in arms againft 
the King; meaning the Queen, the Prince, and other chiefs * 
of the Lancaftrian party then at the head of a formidable 
army, in defence of the King's perfon and government *• 

• ** Rcx fr€€<bari^mo coafanguhn m/ho Edwarda duct Eborvm^ falutem, 

" Seiaiis ^d ^uidam fubditorum n^rorum fui ve*i Ugci ncjiri tjfe debcnt (Sf tenentur^ 
" Ji,iA^c£ fraud* ffdmlif in tuttmro nen modico modo gutrim arrauui'^t prop>ia temeri* 
** tatt & audaciA n^gregat untf-J^ dc timpt^e in temf*us alios ^tntjcun^uf^ ad Jiatum 
•* moftrum &f regm mfln politicum regimcti fubvtrtendum, Jibi congregant ^ congregurt 
" iHtndofH, 

*' iVdi ifoncM temerhatlf prafumptloni tsf audaciof obviare vo/entes, ac di HobiBtattp 
**Mrimtildii, ^ providA ciriumfpi&iow vtflnSf pUmus confidintts, 

** jlfi^navimHt vos, ac vobii tlen.tm committinats ^lie/tMCM, ad advoeandum vobis 



*• omne$ & Jinguhi Rgeot mjiroi villa Brifijltje-'^ad profoiiJaenJum Viiifcum (ontrn prgt» 
**Jaiot pr^fumpiores at^us rebtUes mofiroi^-^d torum pret{»mfnivntm^ Urmrxtnttm ^ aw 
**daaam reprinmndumx-m^ ^ fi ro exigent ^ tanquam bttfn ^ t tbtUei noftros pr^itdtmLmt 

C C ' ** ^'"^^ 
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Wteit contradidions cannot the luft of power recofic3eT' 
To what dirty expedients cannot ambition fometimes ftoop ! 

The cafes cited by the learned judge do not in the leafr 
ftiake the principle already advanced, that the dirooe being 
full, any perfon out of poflcfBon, but claiming title, be his 
pretendons what you pleafc, is no King within the ftatute of 
treafbns. 

I am aware of the judgment of the court of King's Bench 

KeL 15. in the cafe of Sir Henry Fam^ ** That King Charles die fe- 

. . " cond, though kept out of the exercife of the kingly office, 

^ yet was ftill a King both de facto and de jure : and that 

^ all ads done to the keeping him out were high treafon.*' 

Sir Henry Fane's was a very fingular cafe, and the tranf- 
a&ions in which he bore a part happened in a conjundure of 
affairs which never did exift before, and, I hope, never will 
again ; an ufurpation founded in the diflbludon of die antient 
legal government, and the total fubverfion of the canftitudoo. 

I will therefore iay nothing to the merits of the queftion 
more than that the rule, laid down by the court, involved in 
the guilt of treafon every man in the kingdom who had aided 
in a publick ftation under a government poflefled in fa£l for 
twelve years together of fovereign power j but under various 
forms at different times, as the enthufiafm of the herd or the 
ambition of dieir leaders diftated ♦• 

But this refolution hath not in the leaft fhaken the principle I 
contend for : it doth in reality fuppofe the truth of it ; for if 
Charlii the fecond was King de facto from the death of his 



** Damti etiam umverjis &* Jin^ulis tlgtit ftf fuhditis m^is^^finmtrr im ■iirfiif'. 
** jur^ vobis in execuiione pr.emijpjrum iatrnd ntes Jint^'^a/ifui^ut mamdalis, c«nvJ»9- 
** tM*fiu prcclnrnathnibvi pcranieafafiii ton oyjiantiius, 

'* Tejle rfge opud tVefimonj/ttriitm duodecimo dig FelruariU 

" Fer condUumr 

* Lord Chief.Juftice H.ihj when of high rank at the bar, took the enpie- 
4 St.Tri. 150. n)cnt, " To be true and faithful to the commonwealth of England ^ithmie 

** King or Houf» of Lordt.'* This, in the fenfe of tbofe who im^fed it, was plainly 10 
engagement for aholifhing kingly government| at leaft for fufiporting the abo- 
lition of it : and with regard to thofe who took it, it might, upoa the priii' 
ciples of Sir Henry Vane's cafe, have been eaiily improved into an overt-aA of 
ireafon againfl King Cbarki iL 
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faflier, everything done from that time in prejudice to hiS right 
was undoubtedly high treafon. 

The only diflSiculty is, What did the court mean by a King 
* defaSio ? They could not mean, what every foul before them- 
. felves underftood, a King in the adual and full exercife of the 

regal power. They meant, I prefume, as his Lordfhip upon z Hale 104. 

another occafion is pleafed to exprefs himfelf, one quasi in 

f^Jfeffion ^the crown; fince, during the ufurpation, no other 

peribn did claim to a£t under the regal title. 

The diftindKon between de jure and dt faSfo Kings was 
taken up by the houfe ofTork to ferve the purpofes of ambition 
and revenge. By the former, they meant thofe who are pre- 
fumed to have fucceeded to the crown in a regular courfe of 
defcent. By the latter, thofe who have not had that claim to * 
it. The former were in their eftimation the only rightful 
Kings. The latter, not excepting fuch as have claimdl under 
a parliamentary fettlement, no better than fortunate ufurpers. 

• 

This dodrine perfe£Hy fuited the views of that faction. For 
the crown having been entailed by aft of parliament on Henry 7 H. IV. c. a» 
IV. and his iiTue, the houfe of Tork faw itfelf totally exclud* 
ed ; unlefs it's pretenfions could be fupported by a title para<- 
MOV HT to the power of Parliament. Proximity in blood vrzs 
it's only refuge, and to that the partizans of that houfe re-> 
forted : and in fo doing they brought upon themfelves, in my 
^opinion) the whole guilt of that deluge of blood, which was 
afterv^rds fpilt in the unnatural war between the two houfes. 

It is not to be wondered at, that men whofe ambition fug- 
gefted to them the hope of over-turning an eftablifhment, to 
-which themfelves, their anceftors, and the whole nation had 
fubmitted for more than half a century, fbould endeavour to 
convince mankind of the redlitude of their intentions and the . 
juflice of their claim. Nor is it at all furprizing, that their 
followers, in the heat of the timeSy (hould fufler themfelves to be 
cafily convinced ; for in the ferment of parties^ leaders never 
blujhj and the herd of the party feldom think. But that perfons 
who are placed at an happy diftance from thofe difaftrous • 
times ihould in cool blood revive and adopt a doftrine^ which. 

C c a liath 
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hath once laid their country wafte, is not (b eafily accountai 
for. 

But (ince this hath been done by learned men, among ^om 
Lord Chief-Juftice Hale's name muft be mentioned with all 
juft regard, I will endeavour to point out what I take to have 
been the radical midake, which led them into a train of (pe- 
cious, but falfe reafoniDg upon this rubje<EL 

They feem not to have fufficiently attended to the nature 
and ends of civil power, whereof the regal dignity is a prin- 
cipal branch. They feem to have confidered the crown and 
royal dignity merely as a defcendable property; as a» 
eftate or intereft vefted in the pofTefTor for the emolument and 
grandeur of himfelf and heirs, in a regular invariable courfe of 
dcfcent. And therefore, in queftions touching the fucceffion, 
they conflantly refbrt to the fame narrow rules and maxims 
of law and juftice, by which queftions of mere property, the 
title to a pigftye or a layftall, are governed; and thence 
conclude, that the legiflature itfelf cannot, without manifeft 
injuft4ce, interrupt the antient, legal, eftablifhed order of fuc- 
"* ceffion. It cannot, fay they, without injuftice, give to one 

branch of the ro}'al family, what by right of blood belongetH 
to another. 

Thus they argue : and if 1 could conceive of the crown, as 
of an inheritance of mere property^ I fhould be tempted to argue 
in the fame manner. But had they confidered the crown and 
ropl dignity, as a defcendable office, as a trust for mil* 
lions, and extending it's influence to generations yet unborn ( 
had they confidered it in that light, they would foon have dif- 
covered the principle upon which the right of the legiflaturf 
to intcrpofe in cafes of ncceffity is manifeftJy founded : and 
». 3S2. that is the salus populi, already mentioned upon a like oc- 

cafion. 

There is, and for many ages paft hath been, a certain or- 
der of hereditary fucceffion eftablifhed among us : but it was 
for the (ake of the whole, and to avoid the inany inconve- 
niences to which an uncertain fucceffion is fubjed, that this 
order of hereditary fucceffion ever took place ; for no-body can 
fay, that this or any other particular mode of government 

is 
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is founded in natural right. Nature difcovered the neceility of 
civil government, but the feveral modes of it are either mat- 
ters of choice or refulting from mere neceffity or accident. 

Hereditary fucceffion in monarchical ftates is nothing more, 
than an expedient in government founded in wifdom and tend- 
ing to publick utility : and confequently, whenever the fafety 
of the whole requireth it, this expedient, like all rules of merely 
poiitive inftitution, muft be fubje£t to the controul of the fu- 
preme power in every ftate. Otherwife a nation will, in num- 
berlefi cafes which might be mentioned, find itfelf under a fatal 
neceffity of finking into ruin, ineviuble and irretrievable : but 
certainly no nation was ever doomed to fubmic to the greateft 
of all evils, out of pure deference to a prudential expedient 
This is too abfurd to be conceived. 

Let me add, diat in the Parliamentary fettlement alreadv 
mentioned and in thofe I fhall mention, (the powers delegated 
to Hen. Vin. only excepted,} the legiflature hath proceeded 
upon a full convi^on of the utility of this expedient : for 
when it hath, upon emergent occafions, excluded one branch 
of the iojtX family claiming by defcent, it hath conftantly eila- 
blifhed another iaa courfe of hereditary fucceiEon. Title by 
defcent was always efleemed by the legiflature a wife expedient 
in government : but, in cafes of neceflity, it was never thought 
to confer an indefeafible right ; becaufe that would have been^ 
to defeat the end for the fake of the means, 

I have faid, that thofe who have revived the do£lrine upoa 
which the houfe of J^r^t founded it's claim are conftantly reforting 
to the fame narrow rules by which queftions of mere property 
are governed. I doubt I was a little too hafty in that obfer- 
vation : for, in the cafe of tb^ Crown, they exclude one rule, 
which entereth into all queftions of mere property, and is evi- 
dently founded in publick utility; I mean that whereby a 
.right is acquired, or, which in the ifTue of things will amount 
to ^Sbtt fame, the remedy is barred, by pofreffion,'acquiefcence, 
and effluxion of time. The principle on which this rule is 
fcunded is plainly diis i the publick good muft always be pre- 
lerred to die iotoreft of individuals, and the publick good 

Cc 3 evidently 
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ctidenAj requiretfa, that propenj ihoidd not fie open to per- 
petual litigation. 

Thb tbcj wiQ not deoj in tbe cafe of private splits : bat 
in tbe cafe of tbe Crown, tbej fej the remedy of die right&l 
beir is not barred even by pofleffion and acquiefeence fir 
many ages or defeents. Give me leave to aflc. What b this 
remedy ? What hath it been in all ages and nations ? Nodiing 
left dian the calamities of an intcftinc war , a remedy infinity 
worfe than tbe difeafe. 

It is admitted, that die remedy by dvil (iiit b barred by pof- 
feffion and effluxion of dme, and that poblick utflity requiitik 
it (hould be b. And can it be imagined, that the moft drcal- 
.fid of all evik b the only remedy that b never to be barred? 
The rule I have already pointed to, fabuf^ti/iy fiirnifliedi 1 
clear and ready anfwer. 

I have nothing at prefent to add upon die foot of itafea 
and publick utility, except it be to refer the reader to whait 
hadi been already offered in a. fimilar cafe touching the rig^ 
of felf-defence, grounded on the primitive hw of iHf*prefer- 
vadon. One clue will in both cafes lead him very &fdj 
through ail the difficulties, which the enthuiiafin of party hath 
thrown in his way. 

I will now confider the queftion upon the foot of hiftorical 
evidence, and the principles of our conftitution. 

I do not intend to enter minutely into the hiftory of the 
fucceffion. That part hath been undertaken by others, and 
well executed. I ihall confine myfelf to a few ads of Par- 
liament. 

I have already taken notice of the entail in favour of Henrj 

the fourth and his iflue; that in favour oi Henry the fevendi 

and his ifTue will be barely mentioned. I proceed to the time 

48H.VIII.c7. of Henry VIII. The flatute of die 28th of that King, paficd 

after his marriage with the lady Jam Seymour^ after declaring 
the King's marriage with Queen Katherine void, and his mar- 
with Anna Boleyn likewife void, and the ifTue of both marriagcf 
illegitimate, limitedi the Crown to the fons of the- King and 
Queen fucceiEvely and the heirs of their bodies^ remainder 
to die King's fons by any future wife in like manner, re- 
mainder 
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ciuinder to the daughters of the King and Queen fuccefOveiy 
and to the heirs of their bodies. 

And after reciting, that if the King fhoold die without law- 
ful i/Tue, no provifion having been made in his life-time touch- 
ing the fucceffion, the realm in that cafe would be deftitute of 
a lawful governour, " or elfe percafe incumbered with fuch a See the aft. 
** perfon that would covet to afpire to the fame ; whom thefubjeds 
" of this realm jhall not find in their hearts to hve^ dread and 
^^ obediently ferve^ as their Sovereign Lordly" it goeth on to 
impower the King, in default of iflue of his body, by letters ' 
patent or by laft will, to limit the Crown to fuch perfon or 
perfons in pofTeffion or remainder, and according to fuch eflate^ 
and after fuch manner, form, faibion, order, and condition, as ho 
ihall judge expedient. 

It farther ena£teth, that the peribns fo to be appointed (hall 
enjoy the Crown fubjeft to the limitations and conditions, iii 
like manner " as if they had been lawful heirs to the famcy or as seethe aa« 
^^ if the Crown had been given and limited to them plainly and 

particularly by fpecial names and fufficient terms, by full and 

immediate authority of the High Court of Parliament. 

The 35th of the King, which is flrongly inforced by the firft 35H.vin,ci 
of Edward VI., reciting the laft acSi, enafteth and declarcth, * £«^ VL c. i* 
that in default of lawful iffue male or female of the King and 
Prince Edward^ the Crown ftiall be and remain to the Princels 
Mary the King's daughter and the heirs of her body, upon fuch 
conditions as the King fhall appoint by letters patent or laft 

* This feemeth lo be pciinted jc J^^mm V. o^ S^oiLndt who was at thii time 
the next in ruccenion upon the faihire of the King's ilfue : not barely as being 
(lefcended from the union of the two rofes, hut under a parliamentary entUl in Rot. Part. 
favour of Htn, W\l, and the heirs of his body, made before that union took i H. VII. 
place; I mean before the King's marriage with the Princefl £/i»i^^ S and SeeBacoo'f 
confequently to the cxclufion of her and the whole houfc of Tork. ^* ^^^^^. ^* 

Bot DQCwithftanding the near rebtion the houfe of Stuart ftood in to the Qi^^t^. 
crown of Eng/ait<if Scottamd was, during aU King Henry*s reign, Uie (uks d»* 
tefted enemy it had been for ages paft: and a national prejudice operated ia 
both kingdoms as ftrongly as ever. But that prejudice was happily, in great 
meafitre, worn ont by time and a change of circumftmces before the acceflion 
ofoor yamnli for upon the murder of bis father, and the expulfum of hie 
mother which fooQ foUowedy FrtMb coonfeis no longer prevailed i|i SctlatuU ^0. i<67. 
<|neen EBnaiiibtqok the lofant-King and the reformers, who weoe the goveriu 
ing pirtf and had iht popuUr intereft, under her prote£\ion ; ana the King, on 
bk pan, prcTerved at lead the appearance of ftridt amity with her to the time of 
'^^1^ death* 

Q9i wUlj 
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vallt remainder to the Lady EUzabetb in like manner: and If 
they (hall both fail in performing the conditions, or die widiout 
ifTue, die King is again impowered to limit die fucceffion, as by 
Chelaft a£t 

The legiflature in thefe a^ evidendy proceeded upon a full 
conviction of the truth and utility of both the principles already 
jnendoned, namely, that, no tlGl of the legiflature intervening) 
die Crown and royal dignity ought to defcend from ancellor to 
heir in a certain eftablifhed courfe of defcent ; but that dus 
courfe of defcent is fubjedt to the controul of the legiflature. 

The former ad declareth die Princefles Mary and EUtaheth 
illegidmate. The latter, upon zfuppofttion of their ilUgitimacj^ 
poftponeth them even to all the lawful ifTue^imrZf of the Kii^; 
and yet, in default of lawful iffue of the King and Prince, tt 
Itmiteth the Crown to them fucceifively and the heirs of their 
refpe£Hve bodies, in preference to all the odier ifTue of Henry 
the feventh. 

It cannot be denied, that the legitimacy of each of the 
Princefles was liable to (bme difpute. I think it impoffible to 
fupport the legidmacy of bodi ; though fome writers from % 

zeal for the lineal fucceflion have attempted it. 

Mar.fcflCs. Queen Mary was advifed to get all the ads which flood in 
the way of her legitimacy repealed, as far as concerned kerji^\ 
and the marriage of her father and mother declared valid, the 
fentence of divorce a nullity, and hcrfelf the legitimate ifliic of 
the King. But Elizabeih took a wifer courfe. She had fill! 
pofleflion and a clear tide under a Parliamentary fetdement; 
and wifely refling on that, fhe fufFered all altercarion about tbc 
marriage of her father and mother, and the divorce grounded 
on a fuppofed pre-contra£t on her mother's part, to fmk into 
perpetual oblivion. 

aiz.c. t. I think I am vsrarranted, even by the acl for recognizing her 

dde, in faying, that fhe rr/ied on her Parliamentary title : for, 
the peculiar circumftances of her cafe confidered, a bare recog- 
nition, in general terms, of her right and defcent from ^ 
biood-royaij unlefs the ad had been more explicit, amounted, ia 
my opinion, to no more than a ceremonious, but cold compli* 

mait to the Throne. It is true, the a& doth declare her to be as 

. . . . > . . -, ... 
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fully inritlcd as her father or brother. TTiis may be lo, fince 
in the judgment of Parliament flie had as good^ though poffibly 
not the fame title they had. It goeth on and declareth her as 
fully intitled as her fifter. She certainly was. But how doth 
chat matter ftand upon the foot of this aft ? The Queen is 
declared to be as fully intitled as her fiiler was at any ximQ fince 
thejiatute of the T^^th year of King Henry VIIL, the aft of fet- 
tlcment already cited. This declaration, fo guarded and limited, 
feemeth (Irongly to imply, either that in the judgment of Par<- 
liament Queen Mary had no title antecedently to that aft, or 
that, Elizabeth having no other, it was thought but decent to 
put the filter's upon an equal foot, as former Parliaments had 
done. 

Thefe things, together with the care taken to corroborate 
the aft of fcttlement by a frefli confirmation of it, though the 
ftatute of Edward WI. before cited had ftrongly inforced it, V.407. 
^md an exprefs repeal and abrogation ^ of all judgments and Seethe Aft. 
« decrees by whatfoever power or authority given, and of every 
** claufe, matter, or thing in any aft or afts of Parliament re- 
« pugnant to it," thefe things, I fay, (hew, that, whatever other 
title the Queen might be prefumed to have, her title under the 
aft of fettlement had plainly the preference : and in faft, upon 
the firft notice of her fifter's death (he was, by order of the 
Houfe of Peers then fitting, proclaimed true and lawful heir to 
the Crown, according to the a£f of fuccejjion of the '^Sth year of Owicfei. 
Henry VIII. 

The aft for recognizing the title of her fucceflbr, penned i Ji:. Leu 
in a ftrain of adulation fuitcd to his tafte, after mentioning the 
happy union of the houfcs of Tork and Lancajier^ carrieth his 
predigree back to Elizabeth the eldeft daughter of Edward 
IV., wife of Henry VII. ; and is totally filent with regard to 
the entail on Henry VI 1. and his iflue, by which, as I before 
obferved, Elizabeth herfcif and the whole houfe of York were P-403- 
excluded. But it is obfervable, that the tender of perpetual 
loyalty^ faith and obedience, which the Parliament in terms of 
deep humility, ^^ even upon the Knees of their bearts^^ makes Seethe AiA^ 
to him, is carried no farther than to his own perfon and his 
f 079) progeny ^ pofterity for ever ; in other words oi left 

found 
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{oond but equal import, tbi biir$ rf his h^df. This is vtiy 
cqnfifient with the entail on Hinry VII. and bis ifllie^ anil 
taketh in the whole extent of the King's title as founded on 
diat entail : but feemeth to be &r (hort of a title derived 
either from the houfe of Tork or Lancafler'^ or from the iioioD 
of both. 

T3ie powers delegated to Henry VIII. by the fbtutes I have 
cited (avour, it muft be confefled, very ftrongly of the timfer 
rfthi times. But fiill the/ imply a full convidion of the tratfa 
of the principles I have kid down. For the legillatiirt, in 
order to give to the King's nomination the utmoft ftability the 
eonftitution will admit of, declared!, that the King's nominees 
fhall hold and enjoy in like manner as if they had been lawf^i 
heirs to the Crown ', ^ or as if the Crown had been given and 
<' limited to them by name by thefuU and immediate authorif] tf 
^ Pariiam€nt." 

The law of £»^AT»^knowcth of no title to the Crown, ex- 
cept right of blood, or the defignation of Parliament. Tbde 
titles are well known : and accordingly thefe a6b give to die 
King's nominees the ftrength and fecurity of both. Let mc 
add, that the full and immediate authority of the legiflature in 
the matter of the fucceflion muft have been prefuppofed as a 
matter paft all difpute ; otherwife a delegation of that authority 
would have been no better than an idle, vain and ineffcftual 
parade ; an infult upon common fenfe, and an affront to Ac 
King himfelf. 

The principles I have endeavoured to colled by implicatun 
and necejfary ft4ppofal from die a£ls already cited are plainly 
and exprefsly eftabli(hed by the ftatute of the 1 3th of Queen 
3 lUt.c/i. Elizaheth ; which enafteth, among other things, " That if any 
** perfon, during the Queen's life, (hall affirm or maintain, 
" that the common law of the realm j not altered by Par- 
<* LiAMENT, ought not to direft the right of the Crown of 
" England^ or that the Qiieen with riie authority of Parliament 
" is not able to make laws of fufficient force to limit and bind 
*• the Crown, and the defcent, limitation, inheritance, and go- 
** vemment thereof, every perfon fo affirming or maintaining 
tt ihall be judged a traitor, aild fhaB fuflfer and forfeit ast(^ 

«« cafes 
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■ ff^ cafes of high treafon: and eveiy perfoa^ib ;iifirnitng.pr^aJ9^« 
i ^f^^l^ing^ifiir tbe^^aafefifthe ^^mf^dil fprfeit all his gocN^ 
I .p,an4 obattels." 

■ ^ -It likcwife enaftetb, *' That Whoever during the life of 4e 
^ ' •Queen (hall by writing or printing declare, before it befn ifia^ 

'^ bhjhed and affirmed by aSf ef Parliament^ that any perfon in 
** particular, except the ifllie of her Majefty, is or ought to -be 
•.^. right heir and fucceflbr to t^ Queen^ fluJl for the fii;ft of- 
/f -fence fuiScr igiprifpoqi^Ot fpr one ye^^ and forfeit 0Qi&:,ha^.49f 
-1^ b^s goods; and for the fecond ofFei^ce iball incur th^ f^^ 
/^^tnd penalties loflided by the ftatutes of provi^xcs^ ^'^fif^ 
** munire *." 

The claufe of this aft firft cited needeth no comment. The 
' other iheweth, that the eventual right of any individual, though 
' grounded on common or ftatute law, was judged a queflion 

too big fof ordinary difcMiEon, a^d proper only for the dif- 

cuiEon of the legiflature. 

That part of the firft claufe which regardeth the power of 
Parliament in the matter of the fuccefCon was, in fubftance, 4 An. c S. 
ivvived and re- enafted twice in the time of the late Queen. ^ '* 

But I pafs over all the afts touching the fucceffion made at 
or fince the revolution, which are well known. My intention 
in what I have now fubmitted to the judgment and candour 
of the reader was to (hew, that the powers happily carried into 
execution by thofe afts have their foundation in the reafon of 
things, in the nature of government, and in the principles of our 
conftitution. 

It may poflibly be objefted, that the ftatutes I have cited are 
no evidence of a right ^ they prove nothing more than fiifts. 
Parliaments, it may be faid, have afted under an undue influ- 
ence: the power of the crown hath overawed them, or the fpirit 
of £aftion hath mifled them. This may be true in fome in- 
fiances ; and were it fo in more, my argument would not in the 
leaft be afFefted by it* The ftatutes I have cited prove a long 



• The printed ftatutes I have cited on this fubjea are not, as I rememberi 
Inlerted at large in any coiledtioa of the ftatutes fince KaJUti 1618. 

ulagc. 
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ufiige, an unifonnity in principle and pra£tice for manyagei 
•back. This I conceiye ' to be a proper evidence of a codHta- 
donal right ; becauTe many of our conftitutional rights are o- 
paUe of no other, and were never thought to ftand in need cf 
any other: and it is no obje&ion to any conftitutional powa^ 
that thofe with whom diey have been lodged have fometiiaEi 
ai£led under an undue influence. 

For if die gendemen who make die ob|e£Uon in die prcCat 
cafe will be pleafed to iqiply it to die cafe of parliamcnoij 
aids, or any other zSt of legifladon, or even to the known pr^ 
logatives of die crown, wfaidi ftand upon the fame foot of loo| 
vlage, they vrill foon be convinced of die weakneis of it. 
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The Cafe of "John Midwinter and Richard Sims. 



A 



T the Lent affizes for the county of GUuceflir i74.9,.-Twofiicniii- 
Jahn Midwinter and Richard Sims were tried before Black-Sfor 
Mr. Juftice F9jier on an indiilaicnt, grounded on the ftatute ltili'nK*«»«T» 
9 Geo. I. r. 22, for unlawfully, maliciouily and felonioufly kiU ^yMm<k^2d 
ling a mare, the property oi James Let^x Dutton Efquire. ^STint^i^ 

Midwinter was found guilty, and received fentence of deadi i Vl^ 
but the judge doubting, whether Sims^ upon the evidence given ' 
againft him, could be brought within the penalty of the ftatute^ 
fi as to be oujied ofclergjy the jury by dire£Uon found the matter 
fpecial with regard to him ; and they found in fubftance, That * 
on the 1 6th of November then laft Midwinter and Sims^ with • 
one Taylor^ who was admitted as an evidence for the King, 
having conceived a prejudice againft the profecutor, on account' 
of a profecution which he was then carrying on againft them 
for ftealing rabbits, agreed to take their revenge on him, and . 
to kill one of his breedings mares that night; that with that 
intent they aU went about midnight to a clofe of the profecutor . 
called the Home-park^ where his breeding mares were kept; 
that Midwinter with the afSftance of the other two caught one • 
of the mares and buckled his own girdle ^bout her neck, 
fattening a girdle of Sims to his own, and d^t Sims took hold 
of the girdle fixed in this manner to the mare's neck and held 
it ftrait, in order to prevent the mare getting away or ftarting 
from the blow, while Midwinter with a large (harp hook called 
a bill gave the mare a deep wound in the belly near the udder, 
of which wound (he died that night. 

The judge's doubt was, whether, as Sims did not give the 
ftroke, his being prefent and aiding in the manner ftated;abpve 
will bring him within the penalty of this law, fo as to oujl him 
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rf €lirfj\ fince die ad dodi noc by anj cxprds profifaa 
cake in aiders and abettors. 

The judges had one mectiiig in die fiunmer feOowii^ at 
Jx>rd Chief- Juftice £rA chancers, to coo&Ier this cafe; and 
it was then fpoken to, but very fliordy, by Lord Chief-Baroa 
ParkiTj Mr. Juftice Bunut and Blr. Juftice Ff/ier. The 
two former were fiiUy of opinion, that the prifooer is oufted of 
bis dergy ; the latter was of the contrary opinion. Mr. Juftice 
tFrigbt and Mr. Juftice Denifin at that meeting inclined to 
the latter opinion ; but neither of the Chief- Juftices, nor anj 
of the judges, except thofe before mentiooed, did dien ddiftr 
any opinion : and the cafe was adjourned for farther confiden* 
tion. 

Mr. Juftice JVrigbt and Mr. Juftice Demifon afterwards in- 
fcrmed Mr. Juftice F^trj that upon fiill confideration of tbe 
cafe they concurred with Lord Chief-Baron and Mr. Jufike 
Bmmit\ but no copference was ever afterwards had amongtfae 
judges upon die cafe, diough meetings for that purpofe were 
frequendy appointed, which by various accidents were coo- 
ftandy prevented. 

At length in Trinity vacation 175 if die fummer-circuit 
drawing near, the judge who was to fit on the crown-fide at 
Gloucejler waited on fiich of the judges as were then in town; 
and they declaring to him, that they concurred with Lord 
Chief-Baron and Mr. Juftice Burnet^ judgment of death was 
pronounced on the prifoner, but he was reprieved, Mtdwintit^ 
yi\io gave the mortal ftroke, having been reprieved by the 
judge who tried them. 

Mr. Juftice Fojler^ who had feen no reafi^n to alter his 
opinion, was not confulted on this occafion, he being gone to 
itts country-houfe, whence he did not return till a day or two 
before the circuit : nor was Mr. Juftice Gundry confulted, he 
likewife being gone to his country-houfe. 

Tbm pointfoUy Whenever this point ftiall again come in j udgment, it may dc- 
€oa{}4crt4. {tP/t confideration, whether, with ngard to tbe allowance ofcUrgj^ 

the offence of a perfon prefent aiding and abetting may not, in 

the 
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the ConftruSion of fo penal a law, be fevered from the oflFcncc 
of him who actually gave the mortal wound. 

Sims was undoubtedly a felon in confidcration of law: for he 
who takes any part in a felony, be it a felony at common-law 
or by ftatute, is in conftrudtioa of law a felon, according to the - 
(hare which he takes in it ; if he incites and is prefent, he is a 
principal felon, but in the fccond degree ; if he incites and is 
abfent, he is an acceiTary before the {d& ; if he receives and 
harbours the principal knov/ingly, he is an acceflary after the 
fa£l. But though, by the commoa-law thus operating upon 
the ftatute, Sims may be confidered as a principal felon, be- 
caufe in conftruftion of law the ftroke given by Midwinter is 
the ftroke of Simsj yet ftill it may be very qucftionable, whether 
this legal ^^ion (for it is no more) ought to have been carried fo 
far as to ouft him of his clergy ; fmce aiders and abettors are 
no-where mentioned in the adt, and afts of fo penal a nature 
ought to be conftrued literally and ftriftly. " Where," to ufe ^ Halc335,3' 
the words of Lord Chief- Juftice Hahy " a ftatute oufts clergy, 
** it is only fo far oufted, and only in fuch cafes, and to fuch 
*' perfons, as are exprefsly comprized within the ftatute ; for in 
^^ favor em vita et priviiegii clericalisj fuch ftatutes are con* 
*^ ftrued literally andftrialyr 

The words of the a£l in queftion are, ** If any perfon fiiall 9 g«o. 1. u\ 
" unlawfully and malicioufly kill, maim or wound any cattle, 
«* every perfon fo offending^ being thereof lawfully convided, 
*' ftiall be adjudged guilty of felony, and ftiall fufFer death, as in 
*' caf^s of felony, without benefit of clergy." Thcfe words 
feem to limit the conftru(Sion to the perfon aftually killing, 
maiming or wounding, fo far as to make him alone liable to the 
fpecial penalties of the a6l ; though ftill the perfons prefent and 
aiding, whom the rules of law^^ and not any exprefs provifton tn 
this aSf^ involve in his guilty will be fubjeft to the pains and 
difabilities of felony, but within the benefit of clergy. 

There is a pafTage in Lord Hale which fcems to favour this 
conftruflion. ^ An a£t, faith he, that makes an oiFence by i Hale 70*. 
•* name, as rape, &c. to be felony, virtually makes all that are 
*^ prefent aiding and aftifting principals, though one only doth 

Dd <*the 
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** the faft. Tkimgh as to the point ofcUrgy in fame cafei it ntf* 
^ffrs.** I prefume, that the diflFerence, which his Lordfliip 
bints at, mud arife from the different penning of the fevenl 

1 Jac L c S. The ftatute of ftabbing ena£b, ** Tint every perfon which 

« (hall ftab or thruft &c. &c." — Page and Harwood ♦ wtre 

prefent aiding and abetting one , who made the 

tfanift and was hanged for it; but diey, though principals, 
were admitted to their clergy : ^ for, faith the report, thou^in 
judgment of law every one prefent and aiding is a principii, 
yet in the conftru^on of this ftatute, which is fo penal, it fhall 
be extended onfy tofuch as really and aSlually made the thnfi^ 
HQt to thofe who by conftruHion of law only may be f aid to tukt 

itr 

X El'iz. c. 4. So on the ftatute againft larciny clam et fecrete a perfm-, 

t Hilc 529. u It dQth not, faith Lord Hale^ ouft acceilaries of their dergy, 

^ nor, itfeems, doth it ouft any of his clergy but him that adbi- 

** ally picks the pocket, and not thofe that are prefent aiding 

'* and aflifting, upon the reafon of Evanses cafe ; for it ftiall be 

l^IS, Tracy " taken literally." In Stru/ard's cafe, who was indidcd on 

this ftatute at the Old Bailey in yftr/7 169a, a peribn prefent 
with him and abetting had his clergy by the advice of all tiic 
juftices ; anJ this is the conftant courfe at the Old Baiify-f, 

•»9 e::i.c. 15. So on the ftatute againft robbery /;; a dwclling-houfe to the 

value of 5 / ; Evans and Finch J put up a ladder agauift a 
chamber-window, Evans opened the window ; got i:Uo the 
cJiamber and ftole yT. 40. Finch flood on tiie ladder in the 
view of Evnnsy faw him in the chamber, was afiifting in the 
robbery and took part cf the money. It was ruled, that, be- 
caufe Finch did not tntcr the chamber^ he, though a principal, 
was intiiiod to his clergy ; and Evans had judgment of death. 



* -V -.n 4^. S:':i. ?6. 11.:- cO i^ cite J with appr«»br.tion in i UJi ^^ 
Rnc! ci'uT I'-ivie:, :ino hy 11 !: in thr cafe of the Quten ami irfif:!sr'm S^i^. 
542. f :' . 129. a LorJ A^v:.. S42. Sec the arguaients of the judges in //'V* 

(f So? the c./es of /.•;'.7; and Sr^'n in Lf^-fc'^ 7. 8.) 

X C'c.C^'.^'^, Thij c.;fe is likcwiie cited by UoJ: in fflajflgr*s cafe. 

Halet 
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Halfy upon this ftatute, layeth down the rule very clearly, i Hale 516— 
^ It muft, faith he, be a ftealing in the houfe; and there- 5*9. 537- 
** fore he that fteals, or is party to the ftealing, being out of the 
** houfij is not by this ftatute bufted of his clergy." He adds, 
« And the like law had been upon the ftatute 5^6 Edw. VI j 
** for thefe ftatutes only exclude the parties that adually take 
•* out of the dwelling-houfe, not ihofe that are prefent and af- 
** fenters, as hath been alfo before declared upon the ftatute 
« of ftabbing." 

His Lordlhip^ in other parts of his work, fpeaks doubtfully i Hale 511, 5a 
widi regard to the conftruftion of the ftatute 5 £5f 6 Edw. * ^^ ^^^' 
VI ♦ ; but never intimates the leaft doubt concerning the cafe 
of Evans and Finch on tlie 39th Elizabeths 

Cafes without number might have been cited to fliew how 
extremely tender the judges in all times have been in the con- 
ftru6lion of afts, which take away clergy. Thefe arc cited 
to fhew how careful they have been to fever the oiFence of 
thofe who aftually committed the fadl from the offence of thofc 
who were barely prefent aiding and abetting. 

With regard to the ftatute of ftabbing, the thruft given by , 
A, is in conftru£lion of law given by every one prefent aiding 
and abetting. With regard to the ftatute 39 EUz. the entry 
of A, is in conftruftion of law the entry of every one prefent 
aiding and abetting. It is undoubtedly fo in the cafe of bur« 
glary at common-law : for nothing is more certain than that 
there can be no burglary without an entry ; and yet if A.y B* 
and C agree to commit a burglary, and A. breaks and enters, 
and B. and C. ftand without upon the watch, they likewife are 
burglars, though they never fet foot over the threfliold. The 
entry of -<^. is in conftrudion of law the entry of jB. and C 

Why did not the notion of a conftruftive entry prevail in 
the one cafe, to ouft the abettor of his clergy, as well as in the 
other? The reafon is plain; the judges in the cafe of Evans 
and Finch were upon the conftru<^ion of a very penal ftatute^ 

* N, B, Aiders and abettors prefeat, and acceifaries before the fa& in of- 
fences ag.iinA this a^ and 39 EHx, c, 15. are ouded by Hatute 3 6f 4 /T. & Af. 
c. 9. 
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which was to be taken literally and ftri£Hy. Aiders and ibef- 
tors were not named, nor defcriked \ and if the legidature hai 
intended to ouft them, it would have done it in plain terms, 
as in number] efs cafes, which might be cited, it hath done. 
Their cafe was therefore taken to be cafus emijffiiSj for whicfc 
13&4W. the legiflature only can provide, and hath by a late ftatute 
* ^ ^* adually provided, arid will in all fimilar cafes, whenever k 
Ihdl appear to be expedient. 

• A diftin£lion hath been attempted between rfiefe cafes and 
the prefent. l^hcfe^ it hath been faid, are upon flatutes which 
take away clergy from felonies at common-law before intided 
to it \ this is upon a ftatute creating a new felony aod oufting 
clergy. I confefs, that I do not fee where the difference, a^ 
fe6Hng the prefent queftion, lieth, unUfs it be in favour of Sims, 
The general principle, on which the cafes I have cited turn, is, 
that penal ftatutes, cfpecially ftatutes capitally penal, arc lo be 
conftrued ftriclly. The ftatute on which the prefent quefticsi 
arifeth is one of that fort. Upon the general principle aiders 
and abettors, though principals in a degree^ have been admitted 
to their clergy. Why will not the fame general principle 
operate upon ftatute as w'ell as upon common-law felonies \ I 
hope It will not be faid, that in the cafe of felonies at common- 
law the flaiutcs ouftins: clerev leave aiders and ubettors, ur.Ieft 
named or dcfcribed, i.i theii former ftate intitled to c!er::v, but 
ftatutes creating new f^lonicr, ai:d cufting clergy, openite r.a 
at all upon aide: s ai^.d nScttors, unJifs they likriL-rfc are cujitx : 
I hope this wnll not be fiid, becaufe it would, I thinlc, be rein- 
ing too for in a cafcf of life. Judges have often in fivour or 
life given way tc cilll::.^ticns, which pcfBhly ml^ht never have 
occurred to ptrfons w'.io :;;.ve not made the law their principil 
ftudy. They have done fj in favour of life ; but thev harj 
very fvlJom don^ i:, c^;d, I think, never ought to do it, a^rainit 
the life of a n;::n. 

Bcf.dts if aiJjrs raid abettors, not named nor defcribed, 
trc fuepvicrd to be oui^ed, left the ftatute (hould be wholly 
iiufuviviAi ;is to rhcm, why are not acceffaries, not named nor 
dc:criKv, likewue oaftcd : They are felons, not indeed dc- 
c!,'ni fj 1 V :h: .ici, but in conftiuclion of law ; Ij the commsn- 

law 



APPENDIX. 42t 

2mw operating on iheJlatuU^ they become fi Ions, In like manner 
aiders and abettors preftnt, not named nor defcribed, are fe- 
lons, and principal felons ; not declared fo by the ac^ but by 
the canmion-law operating on the act they become fo. Why may 
not thefe therefore, as well as the others, be confidered as fe- 
lons ; not fubjc6l to the fpecial penalties of the afi, but to the 
pains and difabilitics of felons intitled to the benefit of clergy ? 

What, as I hr.ve heard, principally weighed with the majo- 
rity of the judges, in the cafe of 5/wj, was the conftruiftioa 
which h::th been conftantly put on ails of parliament touching 
high trc.ifon, and on thofe which take away clergy from mur- 
der, robbery, rape and burglary. Aiders and abettors, though 
not nanijJ in the ftatuter, have always been brought within 
the compafs of them to all intents, and have fufFered accord- 
ingly. 

I think the cafe of treafon no- wife applicable to the prefent 
queftion. Aiders and abettors in high treafons of all kinds 
are traitors, as aiders and abettors in felonies of all kinds are 
felons. Thus far the cafes run together : but when we pro- 
ceed to the confequences of a convidlion, which is the prefent 
quejilon^ there the cafes differ moft materially. Every fpecies 
and every degree of high treafon is punifhed with death, from 
the treafon of him who commits the fact to his who knowingly 
receives and harbours him, except in a few cafes wherein fpe- 
cial ftatutes have otherwife provided; but felonies of every 
kind and degree are not at prefent fo dealt with : and there- 
fore in a queftion touching the allowance of clergy nothing 
can be inferred from the extreme, but in moft cafes neceflary 
rigour of the law in the cafe of high treafon. 

With regard to the ftatutes oufting clergy in the caf.iS of 
murder &c, it may be thought a matter of too great nicety to 
ty, that thofe acls take away clergy from the offence gene- 
rally, and not barely from the perfons committing the facl, as 
the acl on which the prefent queftion arifeth doth. This dif- 
tin(5ion may be thought a little nice j and yet it hath been 
countenanced by great authority *• But this point will not reft 



P See LorJ HoWi ar;gament in WhUjlUr^z cafe in Tantfuy and Ld. Raymen.'i, 
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foldy on diat diftindtion : for the offences ouftcd of clergy by 
thcfe afts are expreffed in tenns, not only of well-known figni- 
fication, but in terms which, at the time of making the ads, 
and for an age or two before, did incontefiably include the of- 
fince of perfons prefent aiding and abetting^ as will as of tbofe 
who a^fually committed the fa5i. 

lEdw.VLc. « No perfon, faith the aft of Edw. VI, that hath been, 

xi. § 10. ^j. £j^jjj jjg^ conviSfed of murder of malice prepenfed,— — or of 

or for robbing any perfon in the highway or near to the high- 
way (hall be admitted to have the benefit of his clergy." 

1% Eliz. C.7. " If, faith the ftatute of Elizabethj any perfon fliall fortune 

to commit any manner of felonious rape, ravi(hment or bur- 
glary, and to he found guilty by verdi^ of any fuch felonious rape 
or burglary t or fhall fortune to be outlawed y^r any the offences 
aforefaid^ or upon his arraignment fliall confefs any fuch felom- 
ous rape or burglary ^^-^'^ he fliall fuffer death— without any 
allowance of the benefit of clergy." 

The perfons who are the objefts of thcfe a£ls arc perfons 
€omji£led of murder, robbery, rape or burglary. Now, who 
were liable /^ be conviSted of thefe crimes at the time thefe a£fe 
were made ? Undoubtedly perfons prefent aiding and abetting. 
The difference therefore between thcfe a<5s and that on which 
the prefent queftion turns is plainly this : one is totally filent 
witli regard to aiders and abettors ; the other ftatutes defcribe 
the perfons who are die objects of them in terms which take 
in aiders and abettors, and were knoivn to do fo at the time 
the a6ls were made. 

ninft. 59. Lord Chief-Juftice Coke faith, that in the cafe of buggery 

1 Hale 670. perfons prefent and abetting arc principals. Hale concurs with 

him, and adds, that they arc ouftcd of their clergy. I do not 
know, that the latter point hath ever come in judgment : but I 
think, that the opinion may be well founded on the letter of 
the ftatute, which takes away clergy from the offence under a 
well-known denomination^ and not barely from the perfons com- 

2 5 H. VIII. c. mitting the fa£l. " Forafmuch as tiiere is no fufficient and 
^revived by 5 condign punifliment for the dctcftable vice of buggery with 

mankind 



APPENDIX. 4a 

mankind or beaft ; Be it enabled, that the famf offence (baU 
from henceforth be adjudged felony, and that no perfon offend^ 
ing In any fuch offence fhall be admitted to his clergy." 

Lord Coke tells us, that in penning the aft the word perfon 
was made choice of on purpofe to include both fexes : and 
very probably the extenfive words perfon offending in any fuch 
offence were ufed, in order to take in every one who fliould be 
prcfent at a fcvrnc of fuch deteftablc lewdnefs, and bear any 
part in it, whether as agent, patient or abettor. The words 
certainly include them all : and as to the two former, words 
of a lefs general extent would have taken them in ; for, fup-^ 
pofmg a mutual confent, both the agent and patient may, in 
ftrift propriety, be deemed, actual perpetrators of the crime, 
each afting a part, different indeed, but equally neceflary to- 
wards the perpetration of it. The cafe of buggery therefore 
differs widely from the prefent. In that cafe aiders and abet- 
tors come within the dcfcription of the aft ; in this the aft is 
filcnt as to them. Aiders and abettors in the cafe of buggery, 
being perfons offending in the offence, may be oufted ; but 
accefiaries before and after in buggery, whole offences are 
preceedent or fubL'quent to the faft, certainly are not. 

It may, I think, be laid down as a general rule, That indift- 
ments grounded on penal ftatutes, efpecially the moft penal, 
muft purfue the ftatute, fo as to bring the party precifely within 
it : and this rule holds as well with regard to ftatutes which % Hale 336. 
take away clergy from felonies at common-law, as to ftatutes ' ^ ^°* 37* * 
creating new felonies. " The indiftment, faith StanforJ^ Fo. 130. B. 
muft fee forth the offence in fuch manner as it is expreffed 
in the ftatute, othcrwife the offender fliall have his clergy.'* 

In the cafe of rape, which was felony, though not capital, at 
common lav/, and was made capital by the ftatute of //^g//- 
minjler the fecond, the words of the ftatute are, *« If any man 
*« ranjifh dame or damofel." A, was indifted on the ftatute, 9Edw.IV. 
that he felonioufly took AHce^at'-Stile^ and had carnal know- ^*^* *^ 
Jedge of her againft her will, without faying quod rapuit. Two 
of the judges were of opinion, that the indiftment was infuf- 
ficient, becaufe the words of the ftatute were not purfued ; 
for, faith the book, we cannot take any thing by inten(bneni in a 
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eafi offiUny. Another judge diought, that the iii££bneot 
might be fupported, becaufe the matter fet forth, vi%* that he 
took her and had carnal knowledge of her againft her wilii 
fully imported, that he raviflied her. 

t. ladiaroenc Brooke, who abridgeth this cafe, concurs widi the judges wbo 
7* thought the indidbment infu£cicnt : and this opinion is holden 

to be good law to this day. 

So if the indiflment chargeth, that the defendant voluntarily 

filonici et ex malitta praeogitata interfecit^ without (aying mur^ 

rw 304. dravity which is the word the ftatute ufeth, it amounts to oo 

• sf- ^ more than an indidlment for manflaughter, and the oflFend^ 

fhall have his clergy. 

So in the cafe of buggery, it was never thought fufficient to 
charge, that the defendant in quendam A^ 5. infultum fecity it 
cum eo ftlonice contra naturom rem venereum habuity ip/umqtu 
J. B. camaliter cognovit ^ which fufficicutly defcribcs ih^ 
offence to a common intendment 5 but becauie the ftatute dc- 
fcribes the offence by the term luggeiyy the indi£lment goes on 
and chargeth peccatunique illud fodonuti^um Jnglice diSF bug- 
gery adtunc et ibidem nequiteVy felonicly iJc, co(nmifit ct perfe* 
travit. See in Co, Eut. 351. b. a precedent fettled by great 
advice 5 and all the precedents. 

So in the calc of the regicides, it was thought necedkry 
precifely to purfue the words of the flatute of trcafons. Ac- 
cordingly the indi£lnient charged, that they compafled and 
el. 8. imagined the death of the king : and the actual murder of the 

king was laid as the overt a£t of fuch compaiTmg and imagina- 
tion, though one of the prifoncrs was fuppofed to have giveq 
the blow. 

Cats without number might be cited which turn upon this 
general principle, That inditStments upon penal ftatutes muft 
ftriftly purfue the ftatute. I have mentioned a few whereii} 
the fulleft defcription of the offence, were it even in the terms 
pf a legal definition, would not be fufficient without keeping 
clofe to the words of the ftatute : and if thefe cafes be law, if 
the general principle on which they turn be true, which no- 
^dy hath qver yet denied, it will, I think, follow, that 5/W, 

bad 
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had he been indided a$ an aider and abettor, could not have 
been oufted of his clergy, aiders and abettors not being oamed 
in the ad : nor could it have been faid, that he, being charged 
as an aider and abettor prefent at the fadt, is fufficiently charged 
with the fa6l itfelf, merely becaufe in conftru£lion of law 
aiders and abettors may be faid to have committed the fsL£t» 

Lord Hale puts a cafe which I think much ftronger than % Hale 344. 
the prefent, fuppoiing Sims to have been indidled as an aider 
and abettor. >/., B. and C. are indited on the ftatute of 
ftabbing, and the indi;^ment chargeth, that J. made the thruft, 
and that B. and C. were prefent aiding and abetting. It comes 
out on evidence, that B. made the thruft, and that jf. and C. 
Dvere prefent aiding and abetting. This evidence upon fuch f Hale463. 
an indidment for murder, or manflaughter at common-law, * ^^^ »9*«344- 
would have been fufficient to convi£l them all : but in the cafe 
put his Lord/hip is clear, that ^^ not only A and Cy who gave 
^ot the ilroke, fhall have their clergy, but alfo B, becaufe 
^ough the cafe of B. is within the ftatute, yet as to him th£ 
indi^fment brings him not within the Jiaiute,** If Lord HaU 
))e warranted in this opinion, as I think he is, Sims^ had he 
been indi£ted as an aider and abettor, could not have been 
oufted of his clergy ; becaufe, to borrow his Lordfliip's words, 
the indiftment would not have brought him within the aft : 
and, in my opinion, this fpecial verdift, which finds him to 
have been no more than an aider and abettor, doth not brins: 
jiim within it. In the cafe put by Lord Hale the perfon who 
aftually made the thruft was, in his opinion, intitled to his 
clergy, becaufe he was charged only as an aider and abettor ; 
and it would found, I think, extremely harih to fay, that Sims 
who is found by this verdift to have been no more than an 
^ider and abettor is oufted* 

Before I conclude I will briefly confidcr how the law an- 
tiently flood with regard to aiders and abettors prefent at the 
fad, but not adual perpetrators of the crime ; upon what 
grounds the law was altered with regard to them ; and how 
far that alteration afFeded their cafe at the time it was intro- 
duced. This inquiry may probably throw fome light upon the 
ppncipal aueftion. 
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In andent times tfaefe perfens were confidered not as priih 
dpak, but as acceflaries at the b&i and confequently wot 
not liable to anfwer till the prindpal (hauld be conTided or 
oudawed. 

Bra^lon • feith, ** Appellati vero tUforcia CJvo attachientar, 
quoufque appellati de faSfo convincantur/'— ^ Si omnes prx- 
fentes fint, tain de forcii quam dt fa^9y procedatur coocrz 
omnes per ordioem y dum tamen iDi diforcid non refpoodeaot^ 
antequamy^7^tt/a coovincatur f." That by the appellati de fir- 
ad this author means peHbns prefent and affifting in the £id, 
but not actual perpetrators, appears by the fubftance of an ap« 
peal, which he fets forth in the next fet^ion. ^ J, appdlat 
talem de/orddy quod venit idem talis cum prsedido B. (the 
principal) et tenuit ipfum C (the deceaied) quamdiu idem B, 
ilium interfecit; vel vinxit eum&c. — quo magis ipfe Q hk 
interfedus," 

Lib. I. c 31, piffa faith, " Appellati de forcii^ confilio, praeccpto, auxilio 

vel receptamento, donee principales convincantur de faQo^ rc- 

^ndere non debent fed tunc demum cum convi^ fiierint 

principales poterunt illi de forcia^ et alii, fie appellari ; A. ap- 
pellat E. &c. " much in the form fet down by Bra£iw. 

Decoron. C28. So with regard to an appeal of rape, Bra^on (aith, " Facia 
•^ ^' executione judicii de corruptore, procedat appellum verfus ecs 

qui appellati funt de forcid, Pojfunt enim ejje plures in forcia, 
fed tamen unus tantum tenebitur de corruptione, — Eadem yf, 
appellat C. quod eodem die quo prsdidlus B. (the principal) et 
eadem hora, dum idem B, abflulit puccllagium fuuni, fulc 
idem C. inforcidj ita quod tenuit earn dum idem B, abftulit ei 
pucellagium fuum." 

In the year-book 40 E. III. 42. the defendant in an appeal, 

who was charged with being prefent and dire6Hng a murder, 

C. r. f. 13. v^as let to mainprize, quia accejfory : and the Mirror enume- 



• De coron. c. 8. f. 3. and c. 12. f. 9. to the esd of the chapter. 
t C. 19. f. ij. and 5. and to the farpe |)urpofe fee 4 E. I. ft. i* <i tJ-M 
eeronatoiist 
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radngthe feveral forts of accefiaries, among others, mentioneth 
ciux que font en la force. 

I am fenfible, that Lord Chief- Juftice Coke in his Comment 

on Wejiminjlcr L f . 14* underftood the words, " None fliall be 

outlawed upon appeal of commandment, force^ aid or receipt," 

to import no more than a proceeding againft acceflaries before 

and after the fact : and I admit, that, in order to reconcile the 

law touching aiders and abettors, as it now ftands, to that adl, 

the words mufl be fo underftood; though Stanford takes the 

viotA force to have imported originally one prefent and abetting- 

•* But, faith he, the law is not fo at this day." However no- StMf.4u 

thing can be plainer than that Bra^on and Fleta^ who wrote 

about the time of the adl, one a little before, and the other 

foon after the pafling opit, when they fpeak of perfons appealed 

deforcia-i mean thofe who- were prefent at the faft aiding and 

abetting. The appeal de forcia^ the fubftance of which they 

give us, inconteftably proves this. It likewife fhews what 

ri>e law was at that time : for the eftablifhed rules of pleading 

ipcak the general fenfe of the age in which they prevail. 

The oath of the defendant in an appeal de forcia upon join- 
ing battle, the fubftance of which we have in BraSion^ is to the Dc conm. 
fame purpofe ; " Quod non vcnit cum tali, qui appellatus eft et ^ **' ^ *' 
convi^us de faSfoy nee ipfum talem (the deceafed) tenuit, neq 
ligavit, ncc cliam forciam ei intulit, dum prxdidlus talis eum 
occidit ; vel plagavit, per quod mortuus fuit." BraSion in thq 
next fedlion, fpeaking of the fame proceeding, faith, ^ Si ap- 
pellatus viftus fuerit, eandem pcenam fuftincat, quam fuftinuit 
ille defaSlo* DIcitur enim vulgaritcr, quod fatis occidit qui 
praecipit, vel qui malo animo tenet dum quis occiditur v et ad 
paria judicantur in utroque delicto, quantum ad pcenam," 

At the time when thefe authors wrote, and indeed for a long 40 E. ill. 41. x 
time afterwards, the law was taken to be, that perfons prefent ^*^' ^ 
aiding and abetting were to be confidered in the rank ofacr 
ceflaries, not liable to anfwer till the principal was convi(9^ 
or outlawed : but the mifchicfs of this rule were very great and 
many. The perfons who were then efteemed the only prin- 
cipals might die befi^-e convidion : their accomplices might 
diipatch them, in order to procure their own indemnity -, and 

it 
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it is no improbable fuppofitlon, that perfons whofe hands have 
been once dipped in blood fliould do fo. Xhe principals 
might be perfons wholly unknown, or they might not be diftin- 
guifhable from the reft of the party in the confufion, which 
ufually attends the perpetration of enormous offences, where 
numbers are concerned. In all fhefe cafes, and others which 
might be mentioned, by too ftrift an adherence to this rule 
the hands of juftice would be for ever tied up with re- 
gard to the accomplices : and whenever the principals could 
lie concealed or flee, the courfe of juftice againfl the accoai- 
plices was very much retarded. 

If I may be allowed to make a conjeSure, I would fay, that 
to obviate thefe mifchlefs, and with that vitw alone^ the judges 
by degrees came into the rule of law, as it now ftands, TJtf/ 
all prefent and abetting are principals. Which rule was by no 
means fettled till after the time of Edward III : and fo late 
PlowiI«97. as the I ft of Queen Mary a chicf-juftice of England ftrongijr 

doubted of it, though indeed it had been fufficicntly fettled be- 
fore that time. What ftrcngthens my conjedure is, that it 
appears by the cafes cited in the margin *, wherein the point 
came under confideration, that the perfons who gave the mor- 
tal wounds, for they are all cafes of murder, were fled from 
juftice ; and that none befide the perfons prefent and abetting 
were amefnable : and probably in the other cafes f the facl 
might be {o^ though the reporters are filent as to that circum- 
ftance ; and I the rather think fo, becaufe 1 do not at prefent 
recoiled any caf^, wherein, as the law then ftood, the uiftindion 
between principals and acceflarics could be any way material, 
unLfs it were to determine, whether the prifoncr fliould take 
his trial immediately, or muft wait for the conviftion of another 
pcrfon, who pofTibly might not then be amefnable to juftice. 

It is certain, that the diftinftion did not aff^e<Sl die life of 
the party ; for with regard to the effx^c^ of a convidtion, before 
the ftatutes which took away clergy, principals and acceflaries 
of all forts came under one and the fame rule. If the crimi- 



• See 25 £". 111. 45. b. 40 E. III. 42. a. Lib. AfT. 240, b. 245. a. 11 
T.. IV. 71. a. 
t See 9 i/. IV. 14. a. 4 £/. VII. 18. a. 13 //. VII. 10. a. 
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tial was a clerk or qu:\Iified to be fo, of which reading was 
made the ted, he was admitted to his clergy, though a princi- 
pal in the higheft degree ; on the other hand, if he was a per- 
fon not capable of the prhih'gium clericale^ as women and 
many other peiibns were not, he was liable to fufFer death 
upon convi£tion or attainder, though no more than an accef- 
lary in the loweft degree ; for in thoft days all felonies, except 
petit larciny and mayhem, were capital, unlefs the party was 
€:apable of the privilege of clergy ; which, where it was al- 
lowed, extended to all felonies alike. But the wifdom of later 
ages hath happily inverted that rule. The allourance or non- 
allowance of clergy doth not now depend upon the fundlion 
or capacity of the offender, but on the nature of the offence : 
aiid, where clergy is allowed, it is by late a£ls * extended to all 
ranks and orders of men. So that in the conftrudlion of fla- 
tutes which take away clergy, the qucftion, whether principal 
or accefl'ary, is now become a matter of extreme confequence 
to the prifoner ; it is in many cafes life or death to him : but 
that was not the cafe, when the judges began to confider aiders 
and abettors, not as acccfTaries at the fa6t, but as principals 
in it. This they did, and I think very rightly, in order to 
bring great offenders to their trial, but without any view of 
inhancing their punifliment upon conviction ; for, had a depar- 
ture from the antient rule affedted die prifoner's life upon con- 
viction, I think that the judges would ilill have adhered to 
the rule, notwithflanding the mifchicfs I have mentioned, till 
the legiflature fhould think proper to interpofe and provide a 
remedy. 

If what I have faid (hall be thought to account for the in- 
troduftiou of the prefent rule with regard to aiders and abet- 
tors, it may like wife ferve to determine the extent of it, and 
to evince die wifdom and equity of the rcfolutions in the cafes 
of Page and Harivood^ and of Evans and Finch^ and other 
cafes before cited. The judges in thofe cafes admitted the 
rule in it's due laritude, but refufed to extend it, in all it*s 
fojfible cenfequences^ to a queftion, I mean the queftion touching 
the allowance of clergy, — a queftion which did not cxift, nor 



...• 
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could poffibljr be in the contemplation of the judges, in tfie 
light we confider it, at the time that doi&ine was ftrft received 
and eftabliihed* 

The Cafe of "John Bell 

Amanindiacd OT^ H E defendant was indifted at the Old Bailey in 1753, 
for high treafoa JL on the ftatute 8^9^. III. c. 26, That he not being 
SV /^ili. * perfon employed in or for the mint or mints of our Lord the 
c. 16. for hav- King in the Tower of London or elfewhere, and for the fer- 
todyli preft for ^^^ ^^ *^ ^^^ mints only, nor being a perfon lawfully autho- 
««»*i^** rized by the Lord High-Treafurer or Commiffioners of the 

Treafury, knowingly, felonioufly and traiteroufly had in his 
cuflxxly a prefs for coinage without any lawful authority or 
lufiicient excufe for that purpofc, againft the duty of his alle- 
giance &c. 

Upon the trial a doubt arofe, whether the evidence was Ef- 
ficient to bring the defendant within the a£k : and thereupon 
sirDodlcy by the confent of the Attorney-general on the part of the 
^ ^' crown, and of the defendant's counfel, the prifoner was found 

guilty ; but judgment was refpited by confent until the opinion 
of all the judges could be had upon the points of law ariiing 
upon the evidence. 

This matter reftcd till June 1755, when the following ftate 
of the evidence was agreed on, and figned by counfel on the 
part of the crown and of the defendant. 

<' It was proved, that the defendant knowingly had a prcfs 
in his houfe and cuftody, of the fame fort as thofe ufed in the 
mint for coinage, and proper to be made ufe of for coining 
guineas, {hillings and Louis d*ors^ or any other lefs pieces, but 
not large enough for coining crowns and half-crowns." 

** It was not proved, that it was ever made ufe of, or in- 
tended to be made ufe of, by the defendant for coining any of 
the current coin of this kingdom : but it was proved, that it 
was intended to be made ufe of by him in coining Louis fors 
and other foreign pieces, not tho current coin of this king- 
dom." 

X « It 
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** It was likewife proved, that this prefs was proper to be 
made ufe of for making medals, dial-[dates for watches, but- 
tons and feveral other things : but it was not proved, that the 
defendant ever made ufe, or intended to make ulc, of this 
prefe for making any of thefe things." 

** It was alfo proved, that fuch prefles as the prcfent are in 
many tradefmen's (hops in town, and are made ufe of by them, 
in the way of their trades, for making watch-keys, watch- ' 
chains, dial-plates for watches, cane-heads, buttons and divers 
other things; and were never, as the witnefTes had heard, 
made ufe of by any of them for coining any fort of money." 

** There was no proof on the part of the defendant, that he 
was a perfon employed or to be employed in his Majefty's 
mint or mints in the Tower of London or elfcwhere, and for 
the ufe and fcryice of the mints only ; or that he was a perfon 
lawfully authorized by the Lords Commiffioners of the Trea- 
fury, or the Lord High-Treafurer of England for the time 
being ; or that he had any lawful authority, or any excufe but 
as aforefaid^ for having the faid prefs in his cuftody or pof- 
feffion." 

The cafe was argued in Serjeants-inn Hall before all the 
judges, on die 3bth of June 1755 : and fome days afterwards, 
at a conference among the judges at Lord Chief- Jufticc 
Ryder*s chambers, two queftions were made. 

Firft, Whether a prefe for coinage is one of the tools or 
inftruments within that claufe of the aft on which this indift- 
ment is founded. 

Second,* Suppofing it to be within the claufe, whether the* 
fa£ls ftatcd in the cafe amount to a fufficient excufe^ fo as to 
take the defendant out of the penalties of the aft. 

Upon the firft queftion Lord Chief- Juftice Ryder was of 
opinion, that a prefe for coinage is not one of the tools or in- 
ftrumcnts within the claufe of the aft on which this indift- 
ment is founded. He thought, that an aft fo penal ought 
to be conftrued with great ftriftncfe, and that unlefe the de- 
fendant's cafe can be brought widiin the vtrj letter of the 
claufe, he cannot be guilty of high trea(bn. 

He 
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He acltnitted, that a prefs for coinage is named before yotf 
come to the claufe on which the indiclment is founded^ and 
that diis claufe, after enumerating fome of the tools and in-> 
ftrumcnts proper for coining, concludes with thefe general 
words, " or other tool or inftrument before mentioned :" but 
he thought, that the prefs not being named in this claufiT, it 
could not be brought within the words, other tool or inflru^ 
ment before mentioned. 

To this purpofe he cited Sir a. 496 and 1098 ♦, That a 
gun, though very proper for lulling game, and commonly ufed 
for that purpofe, yet not being named in the fifth of Queen 
Jnne^ is not within the general words of the aft, " other en- 
gines to deftroy the game.*' 

He thought likewife, that the words, other tool or inftrument 
before mentioned^ might be fufficiently (atisfied by extending 
them to the tools &c. mentioned in the firft claufe of the ad, 
where the coining prefs is likewife omitted : and he was the 
rather inclined to put this conftruition upon the ad, becaufe 
Sec 7 & 8 w. the Icgiflature had but the feffion before inflidled a heavy pe- 
IIL c. 19. § 4. j^jy^ j^Q jgfg ^Y\2i^ U^g hundred pounds, befide the forfeiture of 

the prefs, on all pcrfons having preffcs in their cuftody ; and as 
it may, he thought, be reafonably prcfunud, that the Icgi- 
flature did not intend to make the fame ofFence high treafon, 
before a proper trial could have been made what eftcct a pecu- 
niary penalty would hav,e, he fuppofed die coining-prefs to be 
for that reafoii purpofely omitted in this claufe of the zSt. 

Upon the fccond queftion his Lordflilp was clearly of opinion, 
that, fuppofing the coining-prefs to be within the claufe, none 
of the facts ftated in the cafe amount to a fufficie>tt excufe^ fo as 
to take the defendant out of the penalties of the aft. 

He fald, that though the ftatute, on which the profecution 
is founded, might carry an air of fome feverity, yet if the of- 
fence is plainly within the letter and intention of the a£l, and 
the defendant hath no excufe to take him out of it, it is the 
proper province of the judges, jus dicere et non jus dare. The 

* {Rtx, V. Gardrtcr, B. R,Triu. II Cto, 11. The cafe is alfo reported in 
Jfndnwi 255.) 
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intention of the legiflature in this aA, and in that now cited^ 
was, as far as it was poffible, to take from the fubjed all 
means or pofEbility of counterfeiting the coin^ as any-one may 
fee, who will read the preambles of die a&s with due attention. 
The ultimate end of both is the fame ; the means they both 
propofe are to keep the tools and inftruments, commonly ui^d 
in coining, out of private hands. The former regards the 
coiningrprefs only: the latter, plainly founded on the fame 
principle, and purfuing the (ame end by means of a fimilar na- 
ture, extends to other inftruments of coining, and, among other 
offences, makes it high treafon knowingly to be poiTefled of 
diem without lawful authority or fufficient excufe. 

The fails ftated in the cafe plainly bring the defendant 
within the words and intention of the ad, fuppofing a coining- 
prefs to be within the claufe under conflderation, unlels any 
of the fa£b flrated amount to a fufficient excufe. 

One part of the excufe infifted upon is, that the prefs was 
never made ufe of for counterfeiting the current coin of the 
kingdom : but that circiimftance alone doth not carry with it 
even the fhadow of an excufe within the meaning of this a£t; 
becaufe, if the defendant had made ufe of it for that purpofe, 
he would have been guilty of high treafon without the aid of 
this a(^. 

It is ferther ftated, that the defendant never intended to 
make ufe of the prefs for that purpofe ; and thence it is in- 
ferred, that he is not within the zA : but there is not a fmgle 
word in the aft which makes the intention of the party an in* 
gredient in the cafe. If it be an ingredient in the prefent 
cafe, it will be equally fo in the cafe of making or mending^ 
buying or felling, and indeed in every other cafe provided for 
by the aft : and fuch a conftruftion once admitted, the whole 
f3rftem of the aft will be overturned; for the aft, with the 
fole view to prevent coining, hath made certain fafts prepara* 
tory to that offence, and capable of clear proof, high treafon. 
The conftruftion now contended for introduced! another fa^ 
the intention ofthcpariyy as matter of evidence and a necefEuy 
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ir^redicnt in Ac cafe, a hEt which in moft caies is extrondf 
difficult, and in Come impoffible, to be proved. 

It is objeded, that the defendant intended to make ufe of the 
prefi for coining Liuis Jtwn and other pieces of foreign coin; 
and this criminal intention is called a fufficient excufe : bit 
let it be remembered, diat the intention of the ad was, as fir 
as poffible, to keep all the means of coining out of privale 
hands ; that the prefe was fitted for coining the coin of the 
kingdom, as wdl as foreign coin, and might have been made ufe 
of for either purpofe ; let this be admitted, and it will be found 
to be no excufe within the fenfe and meaning of this tBl far 
the defendant to (ay, ^ I intended the prels for a verjr wicked 
purpofe, but not for the worft it was adapted to ; I intended 
to commit mifprifion of treafon, but not high treafon :'' for dit 
worikj fufficient excufsy under which die defendant would ihd- 
ter himfelf, certainly mean in this act, as they do in all lan- 
guage, an honeft, a fair, a reafonable excufe, an excufe which 
an honeft man may make without blufhing. 

His Lordfhip concluded, that none of the fa£b fkited in 
die cafe amount to an excufe, fuppofing the piels to be a tool 
or inftrument within the meaning of the ad : but for the rea* 
fons given in his argument on the firft queftion, he thought 
the defendant not guilty of high treafon. 

Some of the judges doubted on the firft queftion, but much 
the greater part were clear, that a prefs for coinage is within 
the claufe of the ad on which this indidtmcnt is founded. It is 
See Lcnnard's exprefsly named among other tools and inftrumcnts for coin- 
^ %o ^sfi!*^*^* ^^i ^^ ^^ claufe next before that .in queftion, and confe- 
^r a ia Leach quendy muft come within the words other tool or inftrument 
*^'^ before mentioned \ other wife thofe words of reference, plainly in- 

tended to take in feme things not exprefsly named, would 
ftand for nothing : and to carry the words of reference back to 
the iirft claufe, pafling over that immediately preceeding, is 
contrary to all the known rules of conftrudion ; adprox'umm 
antecedeni fiat relatio. As to the cafe cited from Strangej the 
gun is not once named in the ad i if it had been named, tfaie 
gienen^ words muft have taken it in: befides, guns may be, 

and 
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and often are kept, and prudent it is to keep them, fdr a nuoi's 
neceflary defence^ without any purpofe of deftroying th«- 
game ♦. 

It was obferved too, that the coining-preTs is named in die 
fecond and fifth feftions of this a<5t, among other tools or in*, 
ftruments proper for coining ; and that in that light it i;^ like* 
wife mentioned in the ilatute 7 (sf 8 /^. IIL c» 19. 

Thofe judges who doubted on this queftion laid no great 
ftreft on that doubt ; for diey were clear with the defendant 
on the fecond, that the fa&s flated in the cafe amount to a 
Jufficient excufe : and in tliis opinion all the judges^ except 
Chief- Juftice Ryder and Juftice Fojler^ concurred. 

They diought, that the fole ob]e£t of this a^ and alfo of 
Ae 7 far 8 W. Ill cited by Lord Chief- Juftice -RyAr, was 
to prevent the counterfeiting the current coin of this kingdom 
The ftatute 7 far 8 fP\ HI. recites, « That Ae greateft fccu* 
rity againft counterfeiting the new^intended coin of this renin 
by the mill and pre& is the difficulty of being provided whh 
fit tools or inftrutnents for the doing thereof}'* and then enads 
among other diings in the maimer hinted at by the Chief-* 
Juftice* The title of the z& now under confideration 19^ 
* For preventing the counterfeiting the current coin (fth4 king'* 
d§m ;" and the a6t recites, ^ Notwithftanding the good laws 
ftill in force againft the counterfeiting the monies alki coins ^ 
this realrfij yet the &id offence doth daily increafe ;'* and hg 
redrefs of this great and growing mifchief it ena£b &c. &c. 

They obferved too, that the firft, fecond, third and foiitA 
ieAions make ufe of terms defcriptive of the current coin cf 
the kingdom and no other ; and that die perfons excepted otft 
of the aift are thofe employed in his Majefty's mints, or fcaving 
lawful authority from the Lord High-Treafurer or Qommif* 
fioners of the Treafury. 



• See the adt declaring the rights and liberties of (be fubjedt, and fetding the 
fucceffioo of the crown, i /T. Sf M. fcff. 1. c a. " The fubjcAs which are 
l^oteiUnCs mscf have arms for their defence fuitable to thdr ccnditioa^ and at 
iUowad by law " A claim of thia kind made upon fo great an occafioo caiiAoc 
W fttppoiipd to have been ^{iven vp by any of tbd lawi lor the preCe^vatian oC 
the game* 
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From diefe obfervations on the zGt diey inferredy that the 
proper coin of the kingdom was the file ohje^ of it. 

It was farther obferved by one of the judges, who argued on 
this fide of the queftion, that, in die judgment of the legifli- 
ture itfelf, die remedies provided by this a£t are confined tt> 
the coin of the kingdom; for the ftatute i jtnn. feflT. i. r. 9i 
which gives this ad a farther continuance (for it was origi- 
nally a teitiporary ai^) recites, ^ That it had been found of 
good ufe for fuppreffing the counterfeidng the current cm tf 
tie kingdom by fiich tools or inftniments as are therein pro- 
hibited." 

They all admitted, that the a£l fomerimes makes ufe of 
words of a large import ; but they thought, that, the whole 
tenor of die aS confidered, thofe words ought, in the con- 
ftru^on of fo penal a law, to be confined to that fpecies of 
coin which they conceived to be the fole obje£l of the attetH 
tion of the legiflature at the time when the zSt was under con- 
fideradon : and fmce it is fbted in the cafe, that there was no 
proof, diat the defendant intended to make ufe of the prefs ia 
queftion for counterfeiting the current coin of the kingdom, 
but on the contrary that it was intendtd to be ufed in coun- 
terfeiting Louis d*ors<i and other foreign coin, they concluded, 
that this intention, though highly criminal, would be fufficient 
to take him out of the z£k. It is indeed a very unfavourable 
excufe, that he intended to commit mifprifion of treafon; 
but ftill that excufe, bad as it is, will take his cafe out of 
the Z&. : for it would be abfurd, and againd all the rules of 
propordon, to make the fteps preparatory to a crime high 
treafon, where the crime itfelf, had it been committed, would 
have been no more than mifprifion of treafon. 

If the defendant had made or mended, bought or fold, or bad 
in his cuftody, a ftamp, mould or dye for coining Louis iers^ 
he could not be guilty of high treafon within the zSt\ fincc 
the claufe touching thofe tools is exprefsly confined to fhonpi 
&c. for coining cuin current within the kingdom^ which Louis 
d'ors are not : and by a parity of reafon the havmg a preis in- 
tended for counterfeiting that fort of coin and no oth^^r cannot 
be high treafon. 

One 
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One of the judges, who thought the intention of the party 
a material circumftance in the cafe, mentioned the refolution 
of the court in the cafe reported in Stra. 1098, from his own 
note of it ; That a gun could not be confidered as an engine 
for killing the game within the fifth of Queen Jnne^ unlefs it 
bad been kept and ufed for that purpofe, and that the once 
uluig of it for that purpofe would have determined with what 
intent it was kept ; and he obferved, that the convi<£Hon being 
filent with regard to the circumftance of ufmg it, it was 
quaihed. 

Mr. Juflice Fo/ler concurred with the majority of the judges 
upon the firfl queflion* Upon the fecond he concurred with 
Lord Chief- Juflice Ryder<^ for the reafons offered by his 
]LK>rdfhip« 

He faid farther, that if the defendant had been proved to be 
a perfon concerned in any of the manufactures in which 
prefTes of the nature of that in queflion are now publickly ufed^ 
this circumflance would have amounted to a fufficient excufe 
within the meaning of the a6t, unlefs it had been proved, as 
it was in this cafe, that he intended the prefs for the purpofe 
of coining ; for though the zdi hath made 1^0 exprefs pro- 
vifion for innocent manu&dturers, probably becaufe ei\gines of 
that fort were not in ufe at that time for any other purpoie 
dian the purpofe of coining, yet in the conftrudtion of aU 
a^ efpecially of a£ts highly penal, the circumflances, and 
the known and allowed ufage of the times ought, as much 
as poffible, to be taken into confederation : and therefore ai| 
innocent manufa(5turer may now (helter himfelf, by way of ex- 
cufe, under the known ufage of the prefent age, thouo-h that 
excufe might not be in the contemplation of the legiflature at 
the time of making the zSt. But the defendant cannot avail 
himfelf of this excufe, fince it is exprefsly ibted in the cafe, 
that he was i|ot concerned in any of thofe manufactures, and 
that he kept the prefs for the purpofe of coining. 

He agreed, that the principal view of the a£t feems to have 
been to prevent the counterfeiting die proper coin of the king-* 
dom ; but he thought this not to be the fole view of it ; for he 
i>bferyed| that in the daufe which enumerates and defcribes 
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Ue time before her hu(ban(P8 death, and upon his deadi came 
to the defendant, and had been ufed in the Cunt publick man- 
ner by her to the time of the profecution. This was proved 
by fome of the family, and by the woman who had frequendy 
wafhed the linen. 

This fort of evidence was ftrongly oppofed by the counfel 
for the crown, who infifted, that, as the a£b allows of but one 
excufc) the defendant, unlefs (he can avail herfelf of that, cannot 
refort to any other : for if the canvas was really bought of the 
commiffioners, or of perfons a&ing under them, which is the 
only excufe pointed out by the ftatute ; why was no certificate 
of that matter taken at the time of the purchafe, fince thb fourth 
fe£lion of the a£k admits of that excufe, and the fccond fedioa 
admits of no other ? 

But the judge was of opinion, that though the <;laufe of the 
ftatute, which diredb the £ile of thefe things, hath not pointed 
out any other way for indemnifying the buyer than the certi- 
ficate} and though the fecond fedion feems to exclude any 
other excufe for thofe in whofe cuftody they (hall be found: 
yet (till the circumftances attending every cafe, which may 
feem to fall within the a£^ ought to be taken into confidera- 
tion y otherwife a law calculated for wife purpofes may, by 
too rigid a conftruftion of it, be made a handmaid to oppref- 
fion. There is no room to fay, that this canvas came into 
the pofleflion of the defendant by any a£l of her own. It was 
brought into family-ufe in the life-time of her hufband, and it 
continued fo to the time of his death} and by aft of law it came 
to her. Things of this kind have been frequently expofed to 
publick fale ; and though the z& points out an expedient for 
the indemnity of the buyers, yet probably few buyers, efpeci- 
ally where fmall quantities have been purchafed at one fale, 
have ufed the caution fuggefted to them by the suSt, And if 
the defendant's hufband really bought this linen at a publick 
iale, but neglefted to take a certificate, or did not preferve it, 
it would be contrary to natural juflice, after this length of 
time, to punifh her for his negleft. He therefore thought the 
evidence given by the defendant proper to be left to the jury, 

and 
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ceufiired among the judges, and al(b by LonT Chancellor 
Hardwuhy vAicn die defendant's pardon came to the grent 
ieaL 



All anonymous Cafe on the Statute 9 and i 
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THERE was a cafe in the Wijtem circuit before Mr. A woman 
Jufticc FoJIer^ which hath, in fome of its circumftances, ^^^nl^Jn^JJ^j^ 
a refemblance to the before-reported cafe of J^hn Belh cuftodj fome 

pieces of canv; 

A widow-woman was indifted on the flatute 9 and lO contrary to th< 
W^. III. €,^l. for having in her cuftody divers pieces of can- ■vvl'in.'crAi! 
T«9 marked widi his Majefty's mark in the manner defcribed 
in die aA, (he not being a perfbn employed by the commif* 
fioners of the navy to make the fame for his Majefty's ufe. 

The canvas was produced at the trial marked as charged in 
the indiffanent, and was proved to the (atisfa£tion of the court 
god jury to be of that fort which is commonly made for the uie 
of the navy, and to have been found in the defendant's cuC* 
tody. 

The defendant did not attempt to fhew, that (he was within 
the exception of the a£l, as being a peribn employed to make 
canvas for the ufe of die navy : nox* did (be oflFer to produce 
any certificate from any officer of the crown touching the dc« 
cafion and reafon of (uch canvas coming into her pofTeffion. 

Her defence was, that when there happened to be in his Ma« 
jetty's ftores a confiderable quantity of old fails, no longer fk 
fat that tife, it had been cuftomary for the peribns mtrufted 
with die (tores to make a publick fiile of them in lots, larger of 
iinaOer as befl: fuited the purpofe of die buyers ; and that the 
canvas produced in evidence, which happened to have been 
made up long (ince, fome for taUe-linen and fome for (heedng, 
bid been in common ufe in die defendant's familjr a ^onfidera- , 
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T A B L E 

OF THE 

NAMES of CASES Reported in this Volume, 
^n4 likewife of fuch as are occaiionaJly Remarked 
on, 

N. B. 7T?e firmer are frmt^ in the Roman Cb4r$(i$r% fkf 

loiter in ItaltcJu 

A. GwnariU (Sari rf)^ — « s^7• 

Curds (Richar4)i iJSi %vau 

A Non}(mous cilTc. -*- 439. 
,/\ 4fcber'% £,7S^ -^371. D* 

jirmfirong (Sir Tbomas}^ 46, 

iia I^cra(Lerd)y — jjMk 
fkmare^s cafe, 2q8, ft 1 3— <lidb 

B. Dgnlj{Earlof\ 144/— 147^ 

Deacon (Mr.) — 9»^4^ 

Bt]merifie*(Lor()}i «-^ 9)H7« DeUnmre {Lord) — ^>>^ 

Batkftead and ctbersj 41, 42, 1 1 1« Dfnuentwater(£arlof)ande^kfrf^ 
Bell (John) — 43a 15QW 

Bimftead^ cafe, a;i-»2l3, 344» I>rcw'8 cafe,-i — See Grew. 

345* Dniinmond( Lord John }> 88. 

fierMy^C^irThmas), 387,388. Ik^fui (Lord), St- 

Berwick (John), lOj 241, 243, 
Broadfoot (Alex.) — 154. E» 

C. 



tlvans (Abraham), — - jz, 
Evans and Fincb^ — 356. 41 S. 



Cadi (Jack), — 197. 

Cameron (Dr.), -^109. F. 

Carnwarth (iMrd)^ 151, 152. 

£S^ritt^ tf ifi ii^rx, •^ 229. Figrftutrfon(Pairici)y 82,85. 



Chi€btft(r(SirJohn)y — 260. /Vrrtf r*j c^dfe, — - 31, 

Clip's cafe, -^ 65—67. Ferrers (Earl), i— 138. 

Cook (Mr.) J — 63, 64. Ferrers(SirHenry*s Servani^)!'^^ 

Coiirfe ( Ann*], — X 13, 349- Jij* 

Cranbutct^t C2iCy 186,230^231. JFiMVortby'tcukj — 6^ 

Clroba^att*$QoSej --^ 202,203, Ftancidstiok^ — - 187, 24K 

G. Gardner's 
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G. 

Gardner's eafe^ 432. 434. 437. 
Gibbons (George), — 107* 
Gkucefter(Earlof) — 2io, 
GvrJon (Jtex.) — 81, 85, 
Gordon (Capt. John), — 95. 
Gxx^ (William), iq8, 217, 218. 
Griffin (Lord), no, 11 1, 113. 
Grcw*s cafe, .— 267. 

Grp (Sir Ralpb)y — 357. 
Grimes (George), — 70 

Guifcara( Marquis de)y 1 8 5, 1 o^ 

271,275. 
Gunmr at the fust rfCoppin^ 62. 
QjIMprg (dunt)^ — 187 



L. 



Uarding( Patrick) 
|lfUTis(£liz.), 
Harvejf (John), 
Ibwkins (Anne), 
.Ity (William), 
Hayes (Catharine)^ 
H€nfey(Dr.), 



— 197- 
— 113- 

— 51**3*. 

— 38* 39. 

— 21 

— 336. 
198,217,218. 



Hereford ( Earl of)j — 210. 
H^llotuay' s czky *— no, 

Holmes's cafe, — 115, Ii6. 
Horton at the fuit of KIrton, 223. 
Howard (John), — 77. 

Hugget(Hofkin )yiiSy 313—315. 



J- 

!efFerys(Eliz.), 
W's cafe, 
ohnfon (Roger), 

K. 



104. 

24, 26, 

46, 232. 



Kilmarnock (Earl of) and others^ 

H3>i49>*47* 
Kinloch (Alex, and Charles), 16, 

23. 



Layer (Mr.)^ 
Lewis (Anne), 
Lijle (Mrs.)y 
l^at (Lord) J 
Lome (Mr.)^ 
L«wick*s cafe) 



198,231,245. 

— 116. 

*-* 346. 

»43i*47^*3*. 
~ 235. 

- a30>a4S- 



M. 

Macdanid and others, 121, 364, 

365. 
Macdonald (^neas), 50, 183. 
' at the fuit oif Ram- 

fay, — — . 6r. 

Macgrowther (Alex.), 13, 217. 
ManfelFs cafe, — 25, 29, 31. 
Mafon (Richard), — i 132, 
Maavgridge's cafe, 274, 295, 296. 
Meadow (Eliz.) — . 76, 

Mercer (Charles), -— 102. 
Midwinter and Sim^ — 415 
Mitchell (Mary), -— •• 119. 
Molieres (Peter), — , 188. 
Morgan's cafe, — 24, 26. 
Morle^ (Lord)y — 142 

Mortimer (Roger de) and otberSj 

39i-'393- 

Murray (John), — » 47. 

N. 

Nailor's cafe, — i 278. 

Nairn (Lord)y — 151, 152. 
Newman's cafe, — 30a 

Nicholas (William), *— 64. 
Nutbrown (John and Miles), 76.. 



O, 



Dates (Dr.) 
Oldcaftle's cafe^ 
OnebfscTSt^ 



— 14 
Ommi 



THE NAMES OF CASES. 



Ormond (Thomas)y 
Oxburgh's cafe, 

P. 



82, 85. 

12. 



Page and Harwcodj2S5y 3S6« 418. 
Far kin: (Sir William)^ 232 . 



PeacharrCs cafe, 
Perkinses cafe, 
Pitfligo (Lord), 
Plurmner^s cafe, 
Powher*s cafe, 
Prejion (Lord) 

Pretty* s cafe, 
Pudfefi cafe. 



— 198 — 200. 
— 24,28. 

— 79- 

— 35^- 

— 330—336. 

— 196 — 198, 

228, 229. 

— 280. 

354. 



Pur chafe* 5 cafe, 208, 2 1 3—2 1 6. 



R. 



Raleigh (Sir Walter)^ 44, 234. 
RatclifFe (Mr. Charles), 40. 

Riajon*$ cafe, — 292 — 294. 
Rogers's cafe, — 311,312. 
Rolfe's cafe, — 266. 

Rookv3ood*i cafe, 26, 35, 36, 230, 

231, 245. 
Rowley* s cafe, — 294, 295. 



S. 



SaliJbury(Earlof)j 43 — ^45, 151. 
Saunders* sc2,{cy — 371. 

Sidney (Mr.)j — 198. 

Sims and Midwinter — « 415. 
Simpfcn*s csikj ■— 108,109. 
Smim's cafe, — 242. 

Scmerfet (Earl of), — 1 25, 
Stafford ( Humphry )y 44, 132. 



Staffetrd (Lord) 
Stedman's cafe. 
Steward's cafe 
Storey (Dr.)y 
Sullivan* s cafe. 
Swan (John), 



— ^37- 
— • 292. 

— 418. 

60, 183, 196. 

— 231. 

-< 104. 



T. 



Talbot* s cafe, — 2 1 3, 

Thomas (JVilliam)'^ — 234, 
Throckmorton (Sir Nicholas )y 234. 
Tong*s cafe, — 240, 242* 
Tooly and others^ 1 38, 312 — ^3i6, 
Townly (Mr.), — 7, 

Tranter's cafe, — 292—294. 
TruJfeFs cafe, — 61, 62. 

V. 

I^ane fSir Henry )y — 402, 403. 
f^aughan*s cafe, 218, 220, 231, 

240,246. 

W. 

Wedderburn (Sir John), 22^ 

246. 
Whitebreadand Fenwickj2^y%Z^2P. 
JViddrington {Lord)y 151, 152. 
ffnikinfon*s cafe, — 26. 

Williams at the fuit of WellSy lib. 
fVillis ( Francis )y — 241,242.. 
fVinton (Lord)y — 232. 

WithypoU (Sir mUiam)y 106. 

Y. 

York (WiUiam), — 70. 
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T A B L E 



OF T R 1 



PRINCIPAL MATTERS, 



WH O are acceflaries before the fii^ and by what terms 
they are defcribed by ftatutes, I2i— -131. 
A man procures a felony to be dooe^ he is an acceflary befbr^ 

125, 126. 
And To he is if he confents before-hand, 126, 227. 
An acceilary cannot be tried without his own confimt^ dO the 
principal is convided or outlawed; unlefi they are tried toge* 
^cr, 343, 360. 
A man is indiiSed as acceflSiry to two, the jury find him acce(^ 

(ary to one, Judgment may pais upon him, 361. 
A man is indited as acceflary before die b£t and acquitted^ he 

may be indided as principiil, Jjbi* 
But if he be indi£led as principal and acquitted, ht OMtnotj ac- 
cording to fome books, be indi&ed as acceflary before the fiii^ 

361, 362. 

An acceflary may be tried though the orincipal ftands mute ice^ 
or is adiditcoA to dergy or pardooea after coovidion and be» 
fore atliifider, 362-^364. 

How &r an accefury may be permitted to (hew, that the princi- 
pal is not guilty, or n0t gviliy 0I ihiS i|>Mict cf Mony with 
which he is charged, 364^—368. 

AmaB 



A TABLE OF 

A man advifeth another to commit a felony, who goes beyond 
die lioraift- of 4be advice or varies from it in (bine circuxaflance, 
iow hr iHc advifer wiD'be anfwerablc, 3651—^372. 

Receivers of ftolen goods are made accefiaries after At bBtf 

373- 
Whether a perfon may be profecuted as for a miiHemeanour in 

receiving ftolen goods, if the principal be amefiiable to ]uf«. 
ticc, 373, 374- 

See ^vintif0l0f 

What a£tions diey may maintain, 185, x86. 
May be puniflied as traitors, ibid. 

See allegiance* 
anegiamet 

Alle^ance due from natural-bom fubje^ is perpetual and im* 

ahenable, 7, 59, 60, 183, 184. 
From aliens is local and temporary, 185, x86. 
Due to every King in fiill and peaceable poflcffion, 184, 188, 

397—400. 

0m6aira6ot0* 

How they are to be dealt with in cafes of treafon and other capi- 
tal offences, 187, i88. 

arreff* 

An officer having a warrant to arreft for a breach of the peace 
may break open doors, 136, 320, 

Uncler what rcftriftions windows and doors may be broke open 
in order to arreft, 319, 320. 

arfoitf 

Committed by perfons having an intereft in the houfe, 1 1 3 1 16. 

Oufted of clergy at common-law according to fome learned nien» 
192. 

The grounds upon which it is oufted inquired into, 333, 334. 

attainted 



THE PUfNClPAt AlATTERS. 

Zttaintaxti and ftttaittteli $>ttfott0* 

Peribn attainted pleads, that he is not the perfon mentioned in 
die record or aifl of Parliament, a venire may be awarded re- 
turnable inftantir^ and a verdi£t againft the defendant oh fudi 
, iflue is conclufive, 41 — 43,112. . . ^ 

£zteution awarded againft perfons attainted many years betbr^t 

43)44« 
And againft perfons attainted by a^ of Parliament or by out-* 

lawry,44,iio — 113. 
Peribn attainted by a£t of Parliament is apprehended before the 

time limited for his furrender is expired, 50, 51. 
Whether a perfon under an attainder for treafon or felony may 

by warrant from the crown be executed in a manner differenC 

from die judgment, 267 — 270. 
ASt of Parliament attainting a man of treafon removed by af'* 

tiorari into Chancery, and fent thence into B. R. by mittimus^ 

47—50,109—111. 
How bx an attainted perfon is liable to civil fuits, and how far 

under die protection of the law, 61—^3. 
Attainder inchoate at one day and completed at another, how it 

relates to the firft day, 88--^4. 

Burglarpt 

Burglary in an apartment in the African houfe, it muft be laid to 

be the manfion-houfe of the company, 38, 39. 
Houfe quitted by the owner animo revertindi^ or without fuch in* 

tention, 76, 77. 
Entry as well as breaking neceflary, but if any part of the body 

be within the houfe it is fufficient, 107, 108. 
So on the ftatutes of Edw. VL and Eliz. againft houfebreaking 

in the day-time, io8. . 
Whether it is burglary to break cupboards let into the wall, or 

other fixtures of the like kind, 108, 109. 

No p erem p tory chdlenee on collateral ifliies, 42, 46. 
Fernnptory challenge of 35 in petit trealbn, xo6, 107, 336, 337. 
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Clergy in trcafon, 190 — 19^. 

Oufted in murder by what ftatutes^ 304* 

By 21 yac.h r. 6. women for larciny to Ac value cfios. vt 

put upon the (ame foot as men, 305, 306. 
Bj 2 f^»^ M. r. 9.. Women for all clergyable felonies are put 

lipon the f^me foot as men, 306. 
By S -^^f^^ ^« &• The ceremony of reading is aboliflied, 306. 
Whether perfons prefent aiding and abetting are oufted of clergf 

by ftatutes which exprefly take away clergy only from the adual 

perpetrators, 355—360. 415—430. 
Acceiiaries after the ia& in horfe-ftealing are oufted of clergy bj 

31 Elsz.c. 12. 372, 
But a perfon receiving a ftolen horfc is not oufted by that afi, 373. 
Clergy taken from die offence or from the pcrwa^ 3S5*-~359* 

421—425. 

Whether a confeflion after the h6k proved by two witnefles be 
fufficient to convidl of high treafon within the 7 JV^.IU. 10, 11. 
240—^244. 

Coimfel. 

Allowed upon collateral iffues, 42, 46, 56, 232. 

By 7 ff^' HI. Prifoners for treafons within that aft are allowtd 

counfel to ccndudt their whole defence, 228, 231. 
Not allowed at common-law upon the iffue of guilty or not 

guilty in capital cafes, except upon points of law, 231,232. 
Allowed upon impeachments by 20 Geo, II. 232. 

Founded in fupcrftition and ignorance, 265, 266. 

Not much countenanced in n^eflminfier-hall^ 266, 267. 

Upon what principle they became due, 287, 288, 

If a fhcriff or his officer be killed in executing a Cafa^ Fifa.kc, 
it will be fufficient on an indi«5bnent for murder to produce tbc 
writ and warrant, 311,312. 

Sec QttxvtS$ and ©Emwfft?* 



THE PRINCIPAL MATTERS, 
What a fufficient excufe, 433—441. 

fovtu 

What degrees of force excufc the joining or affifting rebels or cnc* 
mies, 13, 14, 216,217. 

fwhitmt. 

How far eftates tailzie in Scotland affeded with prohibitive, irri- 
tant and refolutive claufes are fubjed to forfeiture, 95 — 104. 

Lands are forfeited for high treafon though corruption of blood is 
faved by (latute, 222, 223, 

Flight upon a charge of felony induceth a forfeiture of goods^ 
272, 286. 

Wheiher a forfeiture of goods was incurred at common-law in 
cafes of homicidey^ tUfindendo 01 per infortunium^ 286, 287. 

Forgery in the name of a perfon who never exifted, 116-^119. 
Forgery of an order or requell for the delivery of goods, of which 

the perfon fuppofed to fend the order neither hath nor claims 

any difpofing power, 119— >I2I. 

The old writers on homicide to be read with great caution^ I3lf 

Homicide occafloned by accident which human prudence poid4 
not forefee or prevent. See Difc. IL c. i. per tot. 

Homicide founded in juftice. See Difc. IL c. 2* p^rtot. 

Homicidey^ V fua defendendo ]\x{{\fisiAt and innocent, 273— ^75# 

Homicide y^ defendendo in a fudden cgfual affray barely e;(Cufaole| 
275—278, 

In indi<%nents for levying war the day is not neceflary to be laid 

with precifion, 8, o. 
Not neceflary to fet forth in the oidi&ment^ dut die prifoners are 

in cuftody, 12. 

Ffa Copy 
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Copy of an indiSment for high trcafon with the caption deK- 
vered after the bill found 5 dkys before arraignment, both da)'s 
exclufivc, 1, 2, 228 — 230. 

Copy of the indidment not granted at common^Iaw, 228, 229. 

Aix>ther indiSment depending not pleadable to a fecond, 105, 
106. 

But the former may be quaihed, 106. 

How an indnSment for high treafon againft an alien ought to 
charge the breach of allegiance, 186, 187. 

Indidlments for compailing the King's deadi and other capital of- 
fences muft purfue the wofds. of the ftatutes, 126, 130, J93t 

194. 423—425. 
In fuch indi^fanent for treafon an overt-a£l muft be laid and prov* 

ed, 194. 
And fo alfo in an indi&ment for levying war or adhering to the 

K'uig's enemies, 194, 220. 
In an inditffanent for murder the word murdravit is abfolutely ne- 

ceffary, 304, 305. 424. 
Indi&ment that J. gave die mortal ftroke and that B. and d 

were prefent ; evidence that B. gave the ftrolLe and that A aod 

C were prefent maintains the indi£bnent, 3SI) 4^5« 

How far they arc liable to capital punifhments, 7c — 73. 

What a good qualification of a juror in trials for high treafon, 7. 

Juror withdrawn in capital cafes, 16 — 39, 76, 328. 

Venire awarded and jury returned tnjiantir to try collateral iffue?, 

The province of the jury in trials for murder, 255, 256. 
What verdidl the jury may ^ive in cafes of juftifiablc and cxcufs- 
ble homicide. See Difc. II. c» 4. per tot. 

Harcinp* 

Perfon convifted of receiving flolen goods knowingly cannot be 
tranfported, if the principal be convicted of petit larciny onl)') 

^73- . 

Efiential to larciny and robbery, that the goods be taken againii 

the will of the owner, 1 23. 
If the owner takes his own goods from his bailee aninwfirmiii% 

he will be guilty of larciny, 123, 124* 

It 



THE PRINCIPAL MATTERS. 

It is not larcimr to fteal fifh in a pond, unlefs under fpecial circuih* 
ihuices, 366. 

l^hnttariotn 

By 7 W. ni. f . 3. Profecutions for treafon or mifprifion ^thin 

that a6l arc to be commenced within 3 years, 249, 
Cafes of aflalfinatioa excepjted, 249. 
Xhis limitation extended to Scotland by 7 Anruty 249, 

Malice. 

Collcftcd from ciraimftances of deliberation or cruelty, 138, 29 1> 

292. 
What the legal notion of malice^ 256, 257. 
JWalice ignaitur firjonam^ 261, 262, 352, 371, 

^anflaugj^tctt 

See Difc. 11. c. 5, .6, 7. per toU 

Homicide committed in profecution of an unlawful, but not felo- 
nious intention, 258—261. 

Death enfuing from adions lawful or innocent but done without 
proper caution, 262, 263. 

A man uoon flight provocation ftrikes another, and unluckily and 
againft his intention kills, 290, 291, 294, 295. 

But if he makes ufe of a deadly weapon, or otherwife manifefb aa 
intention to kill) it will be murder, 291, 292* 

See 9pmlttX^ 

9ariner0« 

Whether mariners can be legally imprefled into the fervice of the 
Crown, 157— 179» 



Mifnomer or incomplete defcription of perlbns made die objeds of 
a£b of attainder or zS^ infli^^ing pains and penalties, 79— 88* 

See Difc, 11. c. 8. Ur M. 

What judgment to be ^ivenin murder by 25 Geo. II. 107. 
Whether taking away me life of an innocent man by perjury in a 
courle of le^ proceeding amounts tomurder^ 13I2 132. 

F f 3 A pro» 
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A provocation fought on the part of the flayer aggravates the 

offence, 132 — 135. 
If an officer be killed in the execution of a warrant for a breach 

of the peace, it will be murder though the warrant be obtained 

by undue means, 135—138. 
Officers killed in the execution of their offices, 270, 308—312, 

318, 321- ^ 

In a charge of murder, the h£k of killing being proved, circum- 

ftances of excufeor alleviationmuftr be proved by the prifoner, 

Homicide committed in profecution of a felonious intent is mur- 
der, 258. 

Or in doing an adion unlawful in itfelf with a mifchievous inten- 
tion, 261. 

Death enfuing from undue corredion by parents or makers will 
be murder or manflaughter according tocircumflance), 262. 

Death happening in a duel by appointment is murder, 297. 

Death occafioned by durefs of imprifonment is murder, 321, 322. 

Of the diftindtion between murder and manflaughter, 302 — 304. 

See SfiMUmiSfttt and ^alitt^ 

« 

One overt-a£l proved fufficient to conviA, 194. 

Overt-afts falling under one branch of the fl:atute may be laid as 
overt-acls of a different fpecics, 197. 

Overt-a<3:s not laid tending diredlly to the proof of ovcrt-afts laid 
may be given in evidence, 9, 10, 22, 245, 246. 

Writings of a treafonable kind under proper limitations arc overt- 
ads, 198, 199. 

And fo are words, 200 — 207. 

£)utlatorp* 

Outlawry in treafon, how purged by a furrendcr within the year, 
46. 

The attainder relates to the day laid in the indidbnent ; but pend- 
ing the procefs of outlawry the party is capable of taking by dc- 
fcent for the benefit of the Crown, 93, 94. 

Pcrfons outlawed for treafons within the ftat. 7 ff^. HI. r. 3. 
coming in to be tried are intitled to the benefit of that ad, 
233- 



^aiirii 



THE PRINCIPAL MATTERS. 

Called over and defaulters marked before the prifoner was put 

upon his challenges, 7. 
New panel ordered or€ tenus for default of jurors, 63, 64. 
By 7 /f^ III. a copy of the panel is to be delivered to the pri- 

foners two days before the trial, both days excluiive, 220— • 

230- 
Copy of the panel not granted at common-law in capital cafeSy 

228. 

)9artottt 

Pardons by (latute, how taken advantage of, 43— 45* 

An ad of general pardon with an exception of murder is pailed 

between the flroke and death, what efFe£l it will have, 65 

—67- 

Peer convifted of murder is within the 25 Geo. II. to all intents, 

as a commoner, 139. 
The office and duty of the High-Steward in the trial of a peer 

in the court of the High-Steward, 142. 
And in the court of the reers in Parliament, 143 — 153. 
Not neccflary to fave the privilege of Peerage in ftatutes creating 

new treafons or felonies, 225, 226. 

In high treafon all the partidpes criminis are principals, 213, 421. 

But if a man advifeth another to commit high treafon, not vtrithin 
die branch of the ftatute concerning compaffing die death of 
die King &c, he ought not to be tried before the convidion 
or outlawry of him who committed the ia£l, 341— 347- 

So if a man harbours or refcues a traitor, he (hall not be ar^* 
raigned till the principal offender is convi£led or outlawed, 
iUd. 

If a man be prefent at a felonv aiding and abetting, he is a prin* 
cipal, but not ahvays oufted of clergy, 347—349, 415 — 430. 

Though anciendy he was confidered only as an acceflary at die 

faa, 347, 348. 425—430. ^ 

In fome cafes a man is a principal diough abfent, 349. 
An aftual, immediate prelencc not ncceflary to make a man a 
principal felon, 349, 350. 

§ If 
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If murder be committed in profecution of an unlawful pttrpofc» 
every man in the eye of the law prefent will be a principal, 

351— 3S+- 

See ZtttHatitt^ 

Whether in robbery the putting the perfon adlually in fear be a 
neceflary ingredient, 128, 129. 

See ILartinp# 

The ftatute of Glouajlinr 6 Edw. I. c. 9. confidered, 283—285. 
25 H» VIII. c. 3. is not revived in Mo by 5 & 6 £• VI. c. 10. 

330 — 335. 
aS H. VIII. c. 15. 32 H. VIII. c. 4. 33 H. VIH. c. 20 and 

r. 23. how far repealed, 237, 238. 
35 H. VIII. c. 2. not repealed, 238. 
I Edw. VI. c. 12. f. 10, 13. concerning poifoning, die true 

grounds of thofe claufes; 6^—70. 
5 Cff 6 Edw. VI. c. 9. 356. 419. 

8 Eliz. c. 4. 356. 418. 

39 EU%. c. 15. io8. 356. 418. 

I *Jac. I. r. 8. the ftatute of tabbing confidered. See Difc. II. 
c. b^per tot, 355. 418. 

7 IF. III. c. 3. for regulating trials in cafes of high treafon, 
treated on. See Difc. I. r. 3. per tot. 

What treafons are within the aft, 222—227. 

%i5f (j IV. III. c. 26. for preventing the counterfeiting the cur- 
rent coin of this kingdom, 430-^-439. 

9 y 10 fF. III. c. 41. for preventing the imbezzlement of florcs 
of war, 439 — 441. 

10 y II JV. III. c. 23. touching fhoplifting, 77—79. 

5 Anna^i c. 8. for the union of England and Scotland pleaded^ 15 

— 21. 
'jJnna^ c. 21./ II. confidered, 249 — 251, 
9 Geo, I. c. 22. the Black-afl, 415 — 430. 
i^Geo. II. c. 34. touching fmugglcrs, proceedings on it, S^'^'S^^ 

III. 
24 Geo. H. r. 45, touching the dealing of goods in port, &c. 79. 

j&uiiffitntton0« 

In Scotch fettlements'are in nature of our rems^iudcrsj I02t 103* 



THE PRINCIPAL MATTERS. 

{^unxrttiei; at SDifcmton* 

What the military men mean by it, 8. 

Covttice» 

Not allowed by die conunon-Iaw> and cannot be legally tt(ed| 244^ 

CttaCon (^is5)« 

CompaiEng the King's death. See Difc. I. r. i. perM. 
Meeting and confulting how to kill the King is an overt-iA of 

compafling, 195. 
Or how to depofe or imprifon him, or to get his peribn mto 

the power of the confjpirators, 195, 196. 
Inciting foreigners to invade the kingdom is an overt-ad of 

compaffing, 196. 
Going into a foreign country for that end is an overt-aA| 1961 

197. 
Levying war is an overt-act of compafling, and under ibmc 

limitations confpirine to levy war, 197, 213. 
So is adhering to die lung's enemies, 197, 217, 2i8* 
Levying war and adhering to the King's enemies. See Difi;, L 

c. 2. per tot. 
Military weapons not neceHary to make an infurredlion amount 

to levying war, 208. 
Afleniblies upon private quarrels do not amount to levying war, 

208, 200. 
Nor do rinngs for efFeSing purpofes of a private nature, 2io. 
But infurre<Stions for purpofes of a publick and general conctm 

do, 210 — ^216. 
It is a war levied though no a£Hon enfues, 218. 
Attacking the King's forces is levying war, 219. 
And holding a cafUe or fort agauift the King, 219. 
Furni(hing an enemy with money &c, or fending money, intellU 

gence £e, though the money or intelligence ibould be inteiw 

cepted, will amount to adhering, 217, 21 8. 
Cruizing on the King's fubje^ under a comnuiSoa from a 

power at war with us is adhering, 218. 
Who are enemies, 219, 220. ^ 

Having in cuftody a prdft for coinage, 430—439. 

Cnsf on 
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A TABLE OF 

Citafon (]^etitO 

Is within the 25 Gi9. IL for preventing murder, 107. 

Intitled to the benefit of i Edw. VI. r. 12. / 22. 5 C^T SEdwMl 
r. zz. /x2, and i i^fiP.bfM. c. xo. 227. 

An appeal of death will lie in cale of petit trealbny 323. 

If defendant ftands mute, &c, he fhall fuffer the pain fart & inrey 

A pardon of murder pardons petit treafon, 324. 

A perfon guil^ of petit treafon may be indited of murder, 325^ 
328, 

A perfon indiAed of petit treafon may be found guilty of murder, 

- szis. 

A wife or fervant joining with a ftranger in the murder may be in- 
dited in the fame inmifiment, 329. 

Auterfiits acquit or attaint of petit treafon or murder is a good bar 
to an indi&ment for the other, 329. 

Petit treafon is oufted of clergy by the i Edw^ VL c, 12, under 
the denomination of murder, 107, 329, 330, 

Petit treafon and murder the fiune offence differing only in degree, 
336. 

Though the law makes a difference with regard to the trial, 336, 
337- 

Poftponed at Ae prayer of the prifoners upon affidavits of the ab- 
fence of witnefies, 2, 3. 

Refufed to be poftponed uponfpccial circumftances, 41. 

By 7 W.Tl\y die prifoner is to have procefs to compel his wit- 
nefies to appear, 228. 

And his witnefles are to be upon oath, 231. 

What number of witnefTes neceffary in treafon, 232— ^239. 

One witnefs fufficient in collateral fads, 240, 242, 

tKEorW 



THE PRINCIPAL MATTERS. 

Wm1i9 
(C|^ tvfoUtinn of tfftax)^ 

The word near in ftatutes, how to be underftood, $J^ 58. 
Chance^nudley^ the true notion of it, 275, 276. 

Murdrum often fignifies an amerciament antiently exaded| %%i^ 
282. 

Forcidy^ true fenfe of it, 347, 348, 426, 427. 



THE END, 
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